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Over the past few months, renewable energy has become a political and investment
focus.! While now part of everyday Americans’ investment strategy, questions still loom on
renewables’ consistency and viability as an energy source in the near and not-so-near
future.? Indeed, it is no surprise that one of the focuses of its viability is storage.? The sun does
not shine 24-hours a day, and the wind does not blow each minute of the day. Thus, energy
companies will continue to look for peak shaving and active management options to store excess
energy when the sun is shining and the wind is blowing. And, for many such energy companies,
the first and most likely option is battery-storage facilities.

A. Thermal Runaway Primer

Although battery-storage facilities are an attractive option, they also come with litigation
risk. One such issue is the potential for self-propagating thermal runaway of a lithium-ion
battery.* In layman’s terms, thermal runaway is a chain reaction caused by a short (internally) or
other external heat source where the temperature in a battery cell rises rapidly. The temperature
rise and related release of energy can cause additional cell failure until the fuel source (adjacent
battery cells) is fully consumed. As the cells are consumed, however, the base electrolytes emit
potentially explosive gasses, which, if not properly managed, can rapidly reach lower explosive
limits in an improperly vented application. At this point, both fire and explosion present a very
real risk of loss and potential injury.’

Some battery-storage facilities are located in rural, uninhabited places. Thus, when
incidents do occur, they hopefully may occur without any personal injury. In such cases, the best
approach may be to allow the incident to unfold without significant intervention, as time and
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distance may be the best management tools. This, however, is not absolute because it is likely
that fire departments and police departments will be on site, and, thus, personal injury may still
be an issue.

Assuming the United States continues to expand renewable energy options, storage
applications may begin to be located in more populous areas to provide sufficient energy
management options, such as energy for large cities and smaller, home-based units. Thus,
companies should make reasonable efforts to prevent, plan, and prepare for worst-case
scenarios.

B. Pre- and Post- Incident Considerations

To frame the proper considerations, the easiest way to divide such planning is pre- and
post- incident. While the discussion below is not exhaustive, it provides an initial framework for
consideration.

Pre-incident: The first and likely most important pre-incident consideration is to ensure
compliance with all applicable regulations. While compliance with regulations is not a complete
shield to litigation or liability in many instances,’ it often provides a viable argument that the
company acted reasonably. Though regulatory compliance is a seemingly simple directive, it is
often complicated by the rapidly evolving regulatory field for the renewables industry. Special
attention to the cutting edge is important.

In addition to ensuring compliance with regulations, companies should also consider
developing proper safety training for employees and first responders. The novelty of the
technology often leaves local first-responders behind the learning curve in terms of incident
management.

Another pre-incident consideration is the review of contractual provisions in procurement
and maintenance contracts for ways to reduce potential, future exposure. Virtually all battery-
storage facilities arise out of contracts governing the rights and obligations of numerous parties.
By inserting proper indemnification and other liability shifting provisions, unforeseen litigation
risks can be reduced or avoided entirely. For risks that cannot be allocated elsewhere, appropriate
insurance coverage must be considered. With all of these tasks, a company should always
remember to keep an eye towards potential litigation and available privilege and work-product
protections.

Post-incident: Even when all the proper precautions are taken, the potential for thermal
runaway of lithium-ion batteries and the attendant risks are a reality in this industry. When the
worst-case scenario manifests, proper procedures post-incident can be crucial. At the outset, an
experienced team should be deployed rapidly in order to perform an investigation and root-cause
analysis. This will require a combination of legal and scientific experts that can perform witness
interviews, data review, and document collection. It should also be done with the appropriate
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legal protections so that a broad understanding of the event can be developed without the risk of
the work being held against the company in the future.

As the investigation progresses, the legal team can start developing the appropriate legal
strategy to manage the company’s risk of exposure. As with any incident, the legal strategy will
be fact driven and based on the laws of the relevant jurisdiction. For example, a legal team may
decide that limiting exposure through providing appropriate notices to insurance and other third-
parties is appropriate or focus its efforts in gathering evidence to support specific legal theories
such as the “firefighters rule.”” Lastly, the legal team should immediately focus on the varying
exposures (commercial loss, regulatory investigation, criminal investigation, and third-party
liability) and guide the company’s efforts on these frequently parallel (and often competing)
paths.

C. Conclusion

Currently, lithium-ion thermal events should be expected in the battery storage industry
until the battery and storage container designs further evolve. But even when they do, battery and
storage container designs will likely still pose potential risks. While industry leaders will
continue to capitalize on the great economic potential of the battery storage industry during this
evolution, it is important that they do so with a well-developed plan to limit legal exposure along
the way, including the pre- and post- incident plans and management discussed above, which are
crucial to managing potential exposure.
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