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 Lawsuits over induced seismicity continue mounting with scores of earthquakes shaking 
Oklahoma since the start of the year, including a magnitude 5.1,1 the state’s third largest 
recorded, and many more above magnitude 4.0.2  Amid the ensuing wave of litigation and 
rapidly evolving regulatory responses, a variety of trends are becoming apparent for risk 
mitigation strategies to confront this burgeoning issue.  With over a billion barrels of wastewater 
from oil and gas production slated for disposal in underground injection wells in 2016, seismicity 
is staged to remain a focus for the energy industry. 

On January 11, 2016, fourteen Oklahoma residents filed suit against a dozen energy 
companies in Oklahoma County alleging that wastewater pumped into underground injection 
wells for disposal by the defendants caused or contributed to seismic activity in December 2015 
and January 2016.  Felts, et al. v. Devon Energy, et al., No. CJ-2016-137 (Okla. Cnty. Dist. Ct. 
filed Jan. 11, 2016).  Plaintiffs claim property damage related to cracks in their homes’ walls, 
bricks and fascia, and foundation movement.  The plaintiffs assert negligence and strict liability, 
arguing that the defendants were the “but for” cause, or alternatively the proximate cause, of the 
earthquakes.   The lawsuit seeks pain and suffering caused by “worry” over earthquake risks, 
punitive damages and a permanent injunction against the operators.     

It may prove difficult for the Felts plaintiffs to prove certain elements of their claims.  
First, the plaintiffs’ petition cites no scientific evidence linking specific activities of the 
defendants to individual seismic events.  Second, the multiplicity of defendants may indicate a 
lack of evidence regarding causation as to any particular defendant’s actions.  Third, there is no 
precedent for a plaintiff alleging property damage resulting from seismic activity to recover 
damages for anything, much less for tenuous “worries” or fear of future tremors.   

Similar allegations were filed in a putative class action on January 12, 2016 in Logan 
County, Oklahoma, on behalf of a putative class of Oklahoma landowners.  Griggs, et al. v. 
Chesapeake Operating LLC, et al., No. CJ-2016-6 (Logan Cnty. Dist. Ct. filed Jan. 12, 2016).  
The putative class alleges property damage caused by a series of earthquakes in 2014 and 2015, 
yet does not appear primarily focused on recent quakes.  Alleging damage to real and personal 
property, plaintiffs bring causes of action for private nuisance, ultra-hazardous activities, 
negligence, and trespass, and also seek punitive damages.   

A ruling by the Oklahoma Supreme Court in Ladra v. New Dominion LLC et al., 353 
P.3d 529 (Okla. 2015) addressed induced seismicity suits in Oklahoma.  Ladra presented the 
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Oklahoma Supreme Court with novel issues of first impression resulting from claims that the 
plaintiff’s legs were allegedly injured by her falling brick chimney during the 2011 Prague, 
Oklahoma 5.6 magnitude quake, the largest the state has experienced.  The Oklahoma high 
court’s unanimous ruling on June 30, 2015 overturned the Lincoln County District Court’s 
decision that it lacked jurisdiction to hear the case, holding the action should proceed in the trial 
court despite the Oklahoma Corporation Commission’s exclusive jurisdiction over oil and gas 
regulatory matters.  The Oklahoma Supreme Court held “[w]hether Appellees are negligent or 
absolutely liable is a matter to be determined by a district court.”  Id. at 532 (emphasis added).  
The court did not, however, rule on the viability of the plaintiff’s claims of strict liability and 
negligence, expressly noting that it was not deciding “whether Appellant’s petition sufficiently 
stated a claim.” Id. at 532 n.3.  After remand, on December 18, 2015 the trial court in Ladra 
denied a motion to dismiss on statute of limitations grounds, but the merits of the plaintiff’s 
claims have not yet been addressed. 

To date, most earthquake lawsuits attempt to blame disposal of wastewater injected in 
underground wells as the cause of seismic events, not hydraulic fracturing well stimulation or 
other oil and gas production operations.  The disposal wastewater derives from various sources.  
Some originates as “flow-back” water containing saline and other ingredients after multi-stage 
hydraulic fracturing operations, and is then injected into Class II Underground Injection Control 
wells.3  Class II wells are also used to inject “produced water” from water-bearing oil reservoirs.  
Produced water is either reinjected into a producing formation as part of water-flooding 
enhanced oil recovery operations or disposed of in saltwater disposal (SWD) wells.4  Although 
some research has attempted to tie Class II wells to seismic events, causation has proven difficult 
to establish.  For instance, the Texas Railroad Commission unanimously found in November 
2015 that specific injection wells did not cause a rash of quakes in North Texas as an SMU 
study5 suggested.  The Commission’s review found that “data indicating a weak temporal 
correlation between injection and seismic activities” was “too small, however, to imply a causal 
relationship.”6  Nevertheless, suits continue to cite academic studies to support causation theories 
in earthquake suits, as the Ladra and Griggs plaintiffs have done.    
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In addition to state court litigation in Oklahoma, a federal suit claiming induced 
seismicity was on the heels of recent quakes in the state.  Sierra Club v. Chesapeake Operating 
LLC, et al., No. CIV-16-134-F, (W.D. Okla. filed Feb. 16, 2016).  The suit, filed under the 
citizen suit provision of the Resource Conservation and Recovery Act, 42 U.S.C. § 
6972(a)(1)(B), is brought on behalf of Sierra Club members in Oklahoma and Kansas who have 
allegedly suffered property damage from earthquakes.  The suit seeks only injunctive relief.  The 
complaint claims earthquakes allegedly induced by the injection and disposal of oil and gas 
production wastes into the ground violate RCRA.  The case may face numerous jurisdictional 
challenges, including abstention concerns.  In particular, although the plaintiff alleges 
wastewater may present an “imminent and substantial endangerment to health and the 
environment,” the prospective and speculative nature of the harm alleged may present standing 
difficulties for pursuing these claims in federal court.  Furthermore, there is no precedent in 
earthquake litigation for a court to grant relief on the Sierra Club’s claims and novel demand for 
an injunction to reduce injection volumes, to reinforce vulnerable structures potentially impacted 
by a quake, and to establish an independent seismic monitoring and prediction center. 

This growing spate of litigation follows recent regulatory actions taken by the Oklahoma 
Corporation Commission, which has issued a series of voluntary directives in response to quakes 
around the state.  To date, the Oklahoma Corporation Commission has only threatened litigation 
to force compliance with the directives in limited instances.  For instance, after threatening 
litigation, the Commission has engaged in settlement talks to enforce shut-in directives for 
injection wells.  Pursuant to a recent agreement involving injection wells, Oklahoma Oil and Gas 
Commission Director Tim Baker stated that “four will be used as monitoring wells in an 
Oklahoma Geological Survey research project” giving scientists for the first time “data that 
shows what is happening underground in real-time when it comes to disposal and seismicity.”7  
The Commission has also expressed interest in situations in which multiple injection wells are 
brought back online simultaneously, such as after power is restored following an electricity 
outage.8  Due to unknown risks associated with a high-volume influx of injected fluid into 
formations, the Commission is encouraging operators to take precautions in these situations, 
while continuing to seek more information. 

Meanwhile, Colorado is considering legislation to make oil and gas companies strictly 
liable for damage caused by earthquakes.9  The debate over whether negligence or strict liability 
presents an appropriate liability standard for induced seismicity raises several issues. Strict 
liability has been criticized because the doctrine is premised on inherent danger of an industrial 
activity, yet the facts do not bear that out in the context of underground fluid injection—only 
0.55% of U.S. disposal wells have even been suggested to be linked to induced seismicity.  
Instead, research demonstrates that oil and gas fluids have been injected safely in Class II wells 
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for over three decades under the Underground Injection Control Program.10  In fact, underground 
injection of produced water and hydraulic fracturing wastewater presents an ideal disposal 
method of large volumes in contrast to alternatives like treatment in conventional wastewater 
facilities.  Moreover, inability to dispose of wastewater can threaten production when dewatering 
operations depend on underground injection disposal.  In addition, a drawback of a strict liability 
regime is that it does nothing to encourage operators to take steps to mitigate the risk of induced 
seismicity because companies that take careful precautions and companies that do nothing could 
suffer the same outcome in the event of an unavoidable quake: liability for all damage caused.  
This result would undermine the investments energy companies have made to combat the risk of 
induced seismicity, which surpass $35 million to date.11  Furthermore, strict liability claims will 
likely fail in several oil and gas producing states where strict liability has not been adopted for 
any alleged ultrahazardous activities, such as concussion property damage resulting from ground 
vibrations or blasting.12  For a variety of reasons, strict liability represents an inadequate 
framework for seismicity liability—a result which no lawsuit has yet reached. 

Instead, an increasing number of states are recognizing that executive and legislative 
action is a more appropriate vehicle to address risks associated with induced seismicity.  For 
example, Texas Railroad Commission staff conducted detailed geophysical analysis of possible 
induced seismicity as a result of two hearings in June 2015 regarding well permits. The Texas 
Railroad Commission, which assigns both a technical examiner and a hearings examiner to each 
hearing, has the capacity not only to do its own independent geophysical analysis of whether a 
well presents induced seismicity risk, but also to hear expert testimony and the presentation of 
scientific evidence similar to a court.  For instance, the Commission found insufficient evidence 
of injection induced seismicity in the area, establishing that the standard for permit revocation 
requires that it be “more likely than not that injection is causing seismic activity.”13   

By contrast, the state and federal judiciaries lack this dual capacity.  Further, underground 
fluid injection risks are regulated in all oil and gas producing states through policies 
implemented through administrative agencies: the state regulatory bodies responsible for either 
oil and gas activity, the environment, or health, and in a few instances by the Environmental 
Protection Agency.14  These entities have a unique institutional capacity to balance the risks of 
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induced seismicity with the costs of attempting to mitigate them due to their specialized 
expertise.  Furthermore, lawmakers—responsible for policy decisions to balance public 
economic and environmental concerns—closely oversee and guide administrative agencies, a 
function which courts often see vested in legislatures.  The Texas legislature, for instance, 
allocated $4.5 million in funding for geophysical seismic monitoring and research, with review 
to be overseen by the governor.  Similarly, Oklahoma Governor Mary Fallin recently disbursed 
$1.4 million in emergency funds to the Oklahoma Corporation Commission and the Oklahoma 
Geological Survey for hiring additional geologists, installing permanent seismic monitoring 
stations, and for research analysis and workshops.15   

As more states continue to address induced seismicity risks through executive and 
legislative measures, defendants may challenge claims for injunctive relief on the grounds that 
authority to suspend operations lies solely with another governmental entity, such as the state’s 
oil and gas regulatory body.  In Ladra, for example, the Oklahoma Supreme Court specified that 
jurisdiction was proper in the trial court instead of the Oklahoma Corporation Commission 
“[b]ecause this case does not seek to reverse, review, or modify an OCC order, but simply seeks 
to recover damages.”16  Plaintiffs may in turn seek to avoid jurisdictional challenges by simply 
not seeking injunctive relief, as the Griggs petition has done, focusing instead on property 
damage claims.   

Similarly, in a situation where a plaintiff seeks a federal injunction against injection 
operations, defendants may seek to invoke Burford abstention.  This doctrine, stemming from 
Burford, et al. v. Sun Oil Company, et al., 319 U.S. 315 (1943), holds that federal courts may 
abstain from hearing cases involving state law causes of action where the state courts have 
greater expertise in a complex and unclear area of state law of special significance to the state, 
and where there is a state regulatory scheme in place.  The particular applicability of the doctrine 
in the context of local earthquake hazards may caution that federal suits be dismissed or stayed, 
especially where wells are already subject to induced seismicity mitigation measures by state 
regulators. 

Meanwhile, earthquake litigation appears to be trending up as seismic activity continues 
to increase in various states.  With geophysical research and the regulatory landscape rapidly 
changing in this area, a variety of trends are becoming apparent to ensure that seismic risk 
mitigation investments are efficiently targeted at a time when the energy industry faces 
increasing financial pressures.   
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