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I.

Introduction
At least in Texas—water and oil regulation don’t mix. While oil and gas regulation is

centralized and comprehensive, groundwater regulation is localized and deferential. The reasons
for the different regulatory regimes mostly deal with the different uses for the two resources.
Whereas oil and gas are commodities bought and sold within one industry, groundwater provides
multiple functions for municipalities, farmers, and oil and gas producers. The Texas Legislature
must ensure that water regulation effectively and sustainably balances different parties’ access to
groundwater. Unfortunately, the current permit exemption for water wells drilled for oil and gas
rigs inappropriately mixes oil and gas regulation with groundwater regulation and ultimately
undercuts groundwater conservation efforts.
Texas has historically given surface owners unlimited access to the groundwater beneath
their property, subject to the rule of capture. 1 As oil and gas operations increase in the state, the
surface owner’s unlimited access is threatened by oil and gas operators’ unregulated access to the
same groundwater for drilling and fracking. For example, oil and gas operators who obtain a
mineral interest on the land may use groundwater to the extent reasonably necessary to develop
the minerals, without the permission of the surface owner. 2 Most recently, under section 36.117 of
the Texas Water Code, oil and gas operators who drill a water well on the surface owner’s land for
the purpose of “drilling or exploration” need not obtain a permit for the well or adhere to
production limitations. 3
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Whether the drilling or exploration exemption applies to water wells drilled for hydraulic
fracturing (fracking) is not resolved. 4 If it does, then operators do not need to secure permits for
groundwater withdrawal. If it does not, then operators may need to secure a permit depending on
the local GCD’s rules. Fracking requires significantly more groundwater than the traditional
methods of oil and gas production that were used when the exemption was written into the Texas
Water Code. 5 In 2013, a bill was proposed in the Texas Senate that would remove the drilling or
exploration exemption as applied to wells drilled for fracking. 6 The bill passed in the Senate but
did not receive a hearing in the House. 7 There has been no legislation proposed since.
The focus on whether fracking is included in the exemption, however, is misguided. There
is evidence that oil and gas development in Texas is using more water, not solely because fracking
requires more water, but because fracking has led to increased overall oil production. 8 Further,
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most oil and gas production occurs in areas of high-water stress. 9 Most importantly, the exemption
allows oil and gas operators to bypass centralized oil and gas regulation and enter the world of
localized groundwater regulation. Via the permit exemption, oil and gas producers are effectively
free from regulation when it comes to drilling water wells.
This paper focuses on the growing need to remove the drilling or exploration exemption
entirely and allow GCDs to require that oil and gas producers obtain a permit before drilling a
water well. Part II discusses the history of groundwater rights in Texas, the development of GCDs,
and the Texas Water Code—focusing on how surface owners’ rights to access groundwater have
been limited while oil and gas producers’ rights have expanded. Part III compares oil and gas
regulation to groundwater regulation and examines the drilling or exploration exemption. Part IV
then explains the need to remove the drilling or exploration exemption in light of changing oil and
gas operations, the principles behind the state’s groundwater regulatory system, and growing
population and environmental concerns.
II.

History of Groundwater Rights in Texas
a. From Absolute Ownership to Judicial Deference and Legislative Regulation
The development of groundwater jurisprudence highlights how Texas courts treat oil and

gas and groundwater differently. It also highlights that as oil and gas operations increase in the
state, the surface owner’s access to the groundwater beneath their land is threatened by oil and gas
producers’ unregulated access to the same groundwater for drilling and fracking.
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Prior to 1904, there were no rules or regulations governing groundwater use. 10 In Houston
& T.C. Ry. Co. v. East, the Texas Supreme Court established the “absolute ownership” doctrine
for groundwater. 11 The absolute ownership doctrine says that the land owner “may divert
percolating water, consume or cut it off, with impunity.” 12 The absolute ownership doctrine goes
hand in hand with the Rule of Capture, under which “landowners have the right to take all the
water they can capture under their land and do with it what they please, and they will not be liable
to neighbors even if in doing so they deprive their neighbors of the water’s use.” 13 Initially, the
only limitation was that the groundwater use may not be malicious or willfully wasteful. 14
Shortly after the East decision, the Texas Legislature began regulating groundwater use
and, in effect, limiting the rule of capture. After severe droughts in 1910 and 1917, 15 Texas voters
passed a constitutional amendment granting the Legislature the duty to preserve Texas’s natural
resources. 16 The amendment’s purpose was to create a regulatory regime capable of balancing the
needs of the water-scarce regions in West Texas with the water-rich regions in the East. 17 In 1949,
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the Legislature created GCDs “to provide for the conservation, preservation, protection,
recharging, and prevention of waste of groundwater.” 18 The number of GCDs remained small until
1997—when Texas passed its first omnibus water bill (Senate Bill 1) in response to a severe threeyear drought and concerns about an increasing population. 19 The bill consolidated the GCD rules
into Chapter 36 of the Texas Water Code, increased GCDs’ statutory authority to manage
withdrawals, and required landowners to obtain permits before drilling water wells. 20
Over the next few decades, Texas courts continued to endorse absolute ownership and the
rule of capture, while simultaneously adding limitations and broadening the Texas Legislature’s
regulatory authority. 21 For example, in Barshop v. Medina County Underground Water
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Conservation Dist., the Texas Supreme Court upheld the constitutionality of the Edwards Aquifer
Act, which placed caps on permissible groundwater withdrawals within the Edwards Aquifer
Authority and granted the Edwards Aquifer Authority power to regulate groundwater
withdrawals. 22 Three years later, in Sipriano v. Great Spring Waters of America, Inc., the Texas
Supreme Court was asked to abandon the rule of capture and replace it with a reasonable use rule. 23
The court refused to abandon the rule of capture, not out of respect for the rule of capture, but out
of legislative deference. 24 Specifically, the court was concerned about how a reasonable use rule
would conflict with Senate Bill 1 and GCDs ability to regulate groundwater use. 25 In his
concurrence, Justice Hecht advocated for abandoning the rule of capture entirely since no other
states still follow the rule in its original form and that the original purposes behind the rule no
longer apply. 26 Ultimately, Justice Hecht concluded that “it is not the regulation that threatens
progress, but the lack of it.” 27
b. GCDs’ Absolute Regulatory Authority
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Today, there are 99 GCDs in Texas overlaying 72% of the major and minor aquifers. 28
These GCDs are localized authorities charged with governing groundwater use by the Texas
Legislature. 29 GCDs are responsible for managing groundwater resources within the district by:
(1) permitting non-exempt water wells; (2) developing a comprehensive management plan to
efficiently use groundwater and prevent waste; and (3) adopting rules necessary to implement the
management plan. 30 Additionally, each GCD has the authority to regulate groundwater production
based on “a method that is appropriate based on the hydrogeological conditions of the aquifer or
aquifers of the district, including enacting spacing regulations, set production limits, require
pumping quantity reporting, and various other rules.” 31 Importantly, a water well located in a GCD
cannot be drilled without a permit unless it falls into one of the recognized exemptions. 32
The landowner’s right to use the groundwater beneath his or her property is statutorily
recognized in Section 36.002 of the Texas Water Code, which explicitly states that nothing in the
code “shall be construed as granting the authority to deprive or divest a landowner, including a
landowner’s lessees, heirs, or assigns, of the groundwater ownership and rights described in this
section.” 33 The statute also, however, explicitly says that such ownership does not prohibit a GCD
from limiting or even prohibiting a landowner from drilling a well if that landowner does not
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comply with the GCD’s well spacing or tract size requirements. 34 Thus, the surface owner’s
“absolute” ownership of the groundwater is ultimately subject to the GCDs regulatory
requirements and authority.
c. The Subservient Servient Estate
There is an additional limit to the surface owner’s absolute ownership of the groundwater
when the surface estate and mineral estate are not owned by the same person. 35 In Texas, when an
estate is severed, the groundwater remains part of the surface estate unless it is expressly severed
by conveyance or reservation. 36 Upon severance of the minerals from the surface, the surface estate
becomes the “servient” estate and the mineral estate becomes the “dominant” estate. 37 The
dominant estate has an “implied right to use as much of the surface estate as reasonably necessary
to produce and remove minerals,” including use of groundwater. 38 When the mineral owner leases
the mineral estate for oil and gas production, the Texas Supreme Court has expressly recognized
“the right of the oil and gas lessee to drill water wells on said land and to use water from such
wells to the extent reasonably necessary for the development and production of such minerals.”39
Texas courts interpret “reasonably necessary” broadly and, under the accommodation
doctrine, the surface owner may only block the mineral owner’s use if the surface owner can prove
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that: (1) the mineral owner’s use “completely precludes or substantially impairs” the surface
owner’s existing surface use; and (2) the surface owner has no “reasonable alternative method . . .
by which the existing use can be continued.” 40 For example, in Sun Oil Co. v. Whitaker, the Texas
Supreme Court permitted the oil lessee to deplete the surface owner’s groundwater—even though
a nearby river could have been used. 41 How the accommodation doctrine apply to groundwater
used for fracking has not yet been tested. 42 Further, the accommodation doctrine does applies only
to protect the surface owner at issue, and thus does not address the growing environmental issues
surrounding oil and gas development. 43 Where oil and gas development potentially substantially
impairs the existing use of an entire aquifer, the accommodation doctrine is likely inapplicable.44
Today, the only common law restrictions on groundwater withdrawal from one’s land are that it
must not (1) be malicious, (2) be wasteful, or (3) cause negligent water withdrawal. 45
III.

Oil and Gas Regulation and the Drilling or Exploration Exemption
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Compared to groundwater, oil and gas production has been extensively litigated in the
courts and regulated by the State. 46 Whereas groundwater jurisprudence and regulation has mostly
developed in response to droughts and environmental needs, oil and gas regulation has developed
largely in response to economic and industrial needs. 47
There are key differences between oil and gas and groundwater which have led to
differences in how the two resources are regulated. Where oil and gas is regulated by one agency,
the Railroad Commission of Texas; 48 groundwater is regulated by many localized GCDs. 49 The
regulatory goals for the two resources also differ greatly. 50 Oil and gas is exclusively a commodity
and sold once it is produced. 51 Thus, the goal in regulating oil and gas is maximizing recovery and
protecting mineral owner’s correlative rights. 52 In contrast, groundwater is a renewable resource
with many uses, both public and private. More so than oil and gas, there is significant value in
leaving groundwater in-place and preserving for future use. 53 Thus, the goal in regulating
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groundwater is to sustainably manage its long-term viability, balancing conservation and
development to meet the State’s water needs. 54
While Texas courts and the Texas Legislature narrowed the rule of capture for groundwater
rights and absolute ownership of groundwater for surface owners, oil and gas producers gained
increasing rights to unpermitted groundwater access. Initially enacted in 1971 but amended to its
modern version in 2001, 55 section 36.117(b) of the Texas Water Code requires that a GCD provide
an exemption from the permitting requirements for: (1) drilling or operating a well for livestock;
(2) “drilling a water well used solely to supply water for a rig that is actively engaged in drilling
or exploration operations for an oil or gas well permitted by the Railroad Commission of Texas;”
and (3) drilling a well for mining activities. 56 A GCD may implement more exemptions than those
in the Water Code. 57
With respect to the oil and gas drilling or exploration exemption for oil and gas producers,
GCDs are explicitly restricted from requiring a permit for drilling such a well—referred to as a
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“temporary rig supply well” by the Railroad Commission.58 A GCD may require the well be
registered with the GCD and conform to the GCD’s rules requiring installation of casing, pipe, and
fittings. 59 While GCDs can generally limit production for permitted wells, a GCD cannot limit
production on exempt wells. 60
Whether the drilling or exploration exemption includes water wells drilled for fracking is
not resolved. If yes, then GCDs cannot require permits or impose production limits for water wells
used for fracking; if no, then they can. Traditionally, GCDs have broadly interpreted the
exemption, leaving the oil and gas industry to regulate itself. 61 As concerns about population
growth and droughts increase, many GCDs are taking a more aggressive approach and asserting
that fracking is not included in the exemption. 62 Today, 29 out of 99 GCDs require a permit for a
water well drilled for fracking. 63 Even in the 29 GCDs that require the permit, however, oil and
gas producers are not incentivized to follow the rule since there is no legally binding authority
from either the courts or the legislature that such an interpretation is enforceable.
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The oil and gas industry, including the Texas Railroad Commission,64 argues that
“exploration” includes completion operations, and that completion operations include fracking.65
Thus, fracking is part of “exploration” and water wells drilled for fracking are exempt under
Section 36.117(b)(2). 66 In 2008, the Texas Supreme Court noted that “[t]he Water Code requires
permits for most wells, although the exemption is made for certain exempt wells, which generally
include wells used for domestic purposes, livestock, and oil and gas production.” 67 Whether the
Supreme Court meant to read the exemption to include fracking or simply summarize the law is
unclear.
On the other hand, those against exempting water wells drilled for fracking argue that
fracking is included under production and thus not exploration. 68 This definition is supported by
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the Environmental Protection Agency (EPA), 69 the national chemical registry, FracFocus, 70 and
the Texas Administrative Code. 71 Another argument is that water wells drilled for fracking should
not be exempt since oil and gas operations are drastically different and require significantly more
water than when the Texas legislature enacted the exemption in 1971. 72 Further, there is evidence
to suggest that exempting wells drilled for fracking from permitting requirements makes it more
difficult for GCDs to enforce reporting requirements and implement their planning duties. 73 I will
expand upon these arguments in Section IV and explain how they actually weigh in favor of
eliminating exemption entirely.
IV.

The Texas Legislature Should Remove the Drilling or Exploration Exemption
Entirely
The Texas Legislature should remove the drilling or exploration exemption for oil and gas

producers and allow GCDs to require oil and gas producers obtain a permit prior to drilling a water
well. The main reasons advanced by proponents of interpreting the exemption to exclude fracking
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visited Oct. 20, 2019).
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weigh in favor of instead eliminating the exemption entirely. Since the majority of oil and gas
production that occurs in Texas occurs using fracking, reading the exemption to exclude fracking
would essentially render the exemption moot. Additionally, there is evidence that Texas oil and
gas development is using more water, not because fracking requires more water, but because
fracking has led to increased overall oil production. 74 Accordingly, an exclusive emphasis on how
fracking fits into the exemption is misguided.
Specifically, the exemption should be removed since: (1) oil and gas operations in Texas
have changed dramatically since the creation of GCDs and the drilling or exploration exemption;
(2) the exemption creates a contradictory system at odds with the fundamental principles behind
the Texas’s groundwater regulatory system; and (3) to better adapt to changing environmental
concerns and growing population needs.
a. Oil and Gas Operations in Texas Have Changed Dramatically Since the Creation
of GCDs and the Drilling or Exploration Exemption
Oil and gas operations in Texas have dramatically increased since GCDs were created in
1949 and exemptions were first enacted in 1971. In 2001, the year the drilling or exploration
exemption was created, crude oil production was 378,849,000 barrels; in 2018, that number was
1,274,569,000. 75 This was an increase of 800 million barrels from 2017, and is the largest increase

74

Cook, supra note 63, at 48.
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in the state’s history. 76 This increase in production is attributable to horizontal drilling and
fracking. 77 Though fracking was introduced in the 1940s, it was not utilized in Texas on a
widespread scale until the early 2000s. 78 Today, hydraulically fractured horizontal wells account
for over two thirds of all crude oil and natural gas wells. 79 Much of this growth is in South and
West Texas—already water scarce and drought-prone regions. 80
Fracking requires significantly more water than conventional oil and gas extraction
methods. Fracking occurs after the oil or gas well has been drilled and involves forcing fluid
against rock formations at a high enough pressure to break up—“fracture”—the rock. 81 In Texas,
this fluid is typically groundwater that comes from water wells drilled on the surface owner’s
land. 82 Conventional methods require around 160,000 gallons of water per well, but fracking
requires an average of 1.5 million gallons of water per well (and up to 8 million depending on the
geological makeup of the region). 83 From 2011 to 2016, the amount of water used per well in the
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United States increased 770%. 84 The largest increase in water usage per well occurred in the
Permian basin, and water usage is predicted to increase in both the Permian and Eagle Ford
basins. 85 The amount of water used per well during the fracking process is also increasing. 86
Further, studies show that fracking has led to increased overall oil and gas production, and
increased total water usage for both conventional production methods and fracking. 87
Texas is the largest oil and gas producer in the United States, with over 286,000 active oil
and gas wells, and more being drilled every day. 88 While drilling and production has undoubtedly
led to increased economic growth and prosperity for Texas, we should make efforts to ensure that
good economics do not jeopardize other important resources. Moreover, the exemption was written
into the Texas Water Code before oil and gas production required such drastically large amounts
of water. Requiring GCDs exempt water wells drilled for oil and gas production from permitting,
and thus production limits, is at least arguably inconsistent with legislative intent.
b. The Exemption Creates a contradictory System, at Odds with the Fundamental
Principles Behind the State’s Groundwater Regulatory System
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Exempting water wells drilled for oil and gas production from permitting, and thus
production limits, allows oil and gas producers to avoid regulation and exploit groundwater
resources in a way that is inconsistent with the principles behind the State’s groundwater
regulatory regime. The oil and gas industry is heavily regulated with a well-established body of
common law. Conversely, groundwater law is relatively sparse and still developing. Oil and gas
regulation is comprehensive and centralized; groundwater regulation is circumscribed and
localized. 89 Most importantly, the regulatory goals for the two resources are vastly different. 90 Oil
and gas regulation is focused on maximizing recovery; groundwater regulation is focused on
protecting the resource’s long-term viability for a variety of both public and private benefits. 91 The
reasons for the two different regulatory regimes are not compatible. Allowing oil and gas producers
to bypass the regulation they are required to conform to in every other circumstance allows for the
exploitation of a resource in a way that is inconsistent with both oil and gas regulation and the
purpose for the Texas Water Code and GCDs.
The exemption is also inconsistent for fundamental fairness reasons. Consider the
following hypothetical: A GCD with a population of 10,000 where 9,750 people live on 2% of the
district’s land, and the other 250 people live on large ranches making up 98% of the district. The
water supply for all 10,000 people, however, comes from an aquifer located under the rural area.
If the surface owners from the rural area were to drill water wells on their property and sell the
water to oil and gas producers, the oil and gas producers could overuse the available groundwater
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resources to impact all 10,000 people. Further, if any of the estates in the rural areas are split
estates, it would be possible for a mineral owner not even living in the district to lease out his or
her mineral rights for oil and gas development. The lessees would then have the right to drill water
wells for fracking on the surface owner’s land and deplete the groundwater, potentially impacting
all 10,000 people in the district. 92 GCDs were created to ensure conservation of groundwater for
all users, especially those with limited access to groundwater. Allowing oil and gas producers to
bypass oil and gas regulations and escape the regulation of GCDs is at odds with the purpose
behind the GCDs.
The exact hypothetical described here is currently happening in the Eagle Ford, with
McMullen GCD and the Carrizo Aquifer. While most of the GCDs in the Eagle Ford require a
permit for water wells drilled for fracking, McMullen County, a small county in the heart of the
Eagle Ford and just underneath the Evergreen GCD, does not. 93 McMullen GCD and the Evergreen
GCD both lay on top Carrizo Aquifer. 94 Thus, an oil and gas producer could drill a water well for
fracking without a permit in the McMullen GCD and impact the groundwater resources in the
Evergreen GCD and undermine the Evergreen GCD’s rules.
c. The Exemption is Unsustainable in Light of Changing Environmental Concerns
and Growing Population Needs
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The drilling or exploration exemption is unsustainable in light of Texas’s growing
population and increasing drought conditions. Over the next 50 years, Texas’s population is
predicted to increase 73%, and Texas’s water needs are predicted to increase 87%. 95 Municipal
water use is expected to grow from 5.2 million acre-feet per year in 2020 to 8.4 million in 2070. 96
Manufacturing and livestock demands are similarly expected to increase. 97 Groundwater supplies,
however, are expected to decrease 24%, from 7.2 million acre-feet per year in 2020 to 5.4 million
in 2070. 98 At this rate, if a drought were to occur in Texas in 2070, Texas would need an additional
8.9 million acre-feet of water to meet its population’s needs. 99
Especially alarming, many areas where horizontal drilling and fracking are occurring are
also areas where water resources are most scarce, such as the Eagle Ford and Permian basins. 100
In these areas, droughts are common and detrimental, and especially aggravated by increased oil
and gas production. 101 Most of the GCDs in the Permian Basin exempt water wells drilled for
fracking. 102 Most of the GCDs in the Eagle Ford require a permit for water wells drilled for
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fracking. Yet, as discussed above, McMullen GCD’s could potentially frustrate other GCD’s rules.
The Texas Legislature must act to protect water scare areas, balance growing municipal
groundwater needs, and allow for effective GCD management.
V.

Conclusion
Access to groundwater is a contentious issue in Texas, and a landowner’s ownership of the

resources beneath his or her land is an issue close to many Texans’ hearts. Oil and gas and
groundwater are different in many ways: the nature of the resource, the use of the resource, the
regulatory histories, and the purposes behind regulation. It is important that the Texas Legislature
not allow oil and gas producers to treat groundwater regulation as a backdoor entry to unpermitted
drilling and regulation free operations. Allowing oil and gas producers to bypass the regulation
they are required to conform to in most other circumstances creates a contradictory system at odds
with the purposes for which GCDs were created. Further, it is unsustainable in light of changing
population and increasing drought conditions. For these reasons, the current exemption in the
Texas Water Code for oil and gas producers should be removed.
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