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Louisiana Appellate Court Decides Issue in Legacy Litigation 
Dispute 

Keith B. Hall 
LSU Law School 

In State v. Louisiana Land & Exploration Co., 2025 WL 700424 (La. App. 
3rd 2025), a defendant appeals the trial court’s judgment ordering the defendant to 
fund the costs of evaluation and remediation not specifically mentioned in a 2016 
judgment.  The defendant argued that the new judgment was an improper change 
to the 2016 judgment.  The Louisiana Third Circuit Court of Appeal disagreed and 
affirmed the district court’s judgment. 

Background 

This is a legacy litigation case1 in which the Vermilion Parish School Board 
and State of Louisiana sued several defendants in state court in Vermilion Parish in 
2004, alleging that the defendants’ oil and gas activities caused contamination of 
approximately 1,200 acres of Section 16 lands owned by the State, but for which the 
School Board has a statutory right to grant mineral leases and receive the amounts 
payable to the lessor. 2  Although the case was filed in 2004, it had not yet been set 
for trial as of 2006, and for that reason it was governed by procedures contained in 
the original version of legislation enacted two years later—Louisiana Acts 2006, No. 
312, commonly called “Act 312,” which was codified at Louisiana Revised Statutes 
30:29. 

Act 312 governs oilfield contamination claims.3  The statute provides that, if 
a party is found liable or admits liability for oilfield contamination, that party must 
propose to the Louisiana Department of Energy and Natural Resources (DENR) a 
plan for a clean-up (remediation) of the contaminated property to regulatory 
standards.4  DENR must then hold a public hearing, at which any of the parties may 
submit evidence regarding what they believe is the most feasible plan for 
remediating the property to regulatory standards.  DENR must determine what they 

1 In Marin v. Exxon Mobil Corp., 48 So.3d 234, 238 n.1 (La. 2010), the Louisiana Supreme Court stated: 
“Legacy litigation” refers to hundreds of cases filed by landowners seeking 
damages from oil and gas exploration companies for alleged environmental 
damage in the wake of this Court’s decision in Corbello v. Iowa Production, 02-826 
(La. 2/25/03), 850 So.2d 686. These types of actions are known as “legacy 
litigation” because they often arise from operations conducted many decades ago, 
leaving an unwanted “legacy” in the form of actual or alleged contamination. Loulan 
Pitre, Jr., “Legacy Litigation” and Act 312 of 2006, 20 Tul. Envt. L.J. 347, 34 (Summer 
2007). 

2 For a discussion of the relationship between the State and local school boards with respect to 
Section 16 lands, see Vermilion Parish School Board v. ConocoPhillips Co., 83 So. 3d 1234, 1237-8 (La. 
App. 3rd Cir. 2012). 
3 Louisiana Revised Statute 30:29(A) states in part: “[T]his Section provides the procedure for judicial 
resolution of claims for environmental damage to property arising from activities subject to the 
jurisdiction of the Department of Energy and Natural Resources, office of conservation.” 
4 La. Rev. Stat. 30:29(C). 
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believe is the most feasible plan and provide that information to the district court in 
which the legacy litigation is pending.   

The court then must adopt that plan, unless a party proves to the court that 
some other plan is a more feasible plan, and the court must determine the estimated 
costs of completing the plan.  The party that was found liable or which admitted 
liability must deposit that amount of money into the registry of the court to fund a 
remediation, subject to the obligation to deposit additional funds if the remediation 
costs more than estimated, and with the right to receive a refund of any unused 
funds if the remediation is completed at less than the estimated expense. 

Louisiana Code of Civil Procedure article 1563 allows a party in a legacy 
litigation case to make a limited admission of liability for environmental damages 
pursuant to Act 312, without admitting liability for any other damages or any other 
legal theories.  In such circumstances, the case can go to trial on the plaintiff’s other 
legal theories, and for a jury to estimate the amount of money that will be required 
to remediate the property, before the case is sent to DENR for its recommendation 
regarding the most feasible plan. 

One of the defendants, UNOCAL, entered such a limited admission of 
liability, as allowed under Code of Civil Procedure article 1563, and the case went 
to a jury trial on the plaintiffs’ other claims, as well as on the amount of money 
needed to fund the clean-up pursuant to the most feasible plan.  After a fourteen-
day trial, the jury found that $3,500,000 would be needed to remediate the 
property, and the court ordered UNOCAL to deposit that amount into the registry of 
the court. 

The matter was then sent to DENR so that DENR could hold a public hearing 
and make its recommendation regarding the most feasible plan.  DENR 
recommended a plan that included certain specified remediation.  In addition, 
DENR’s plan expressly stated that more sampling and testing was required and that 
depending on the result of that testing, additional remediation might be required.  
In November 2016, the trial court eventually entered a final judgment that adopted 
DENR’s recommendation as the most feasible plan.  

In 2023, the Vermilion Parish School Board filed a motion to require 
UNOCAL to deposit additional money into the registry of the court to fund certain 
additional remediation not expressly described in the most feasible plan adopted 
in 2016.  DENR asked the court to excuse it from participating in the hearing on the 
motion, stating that it had nothing to add that the parties could not bring to the 
attention of the court.  The court then excused DENR from participating.  The court 
later granted the School Board’s motion and ordered UNOCAL to deposit into the 
registry of the court an additional amount exceeding $63 million.  UNOCAL 
appealed. 

On appeal, UNOCAL argued that the trial court’s order was a substantial 
change in the previously adopted most feasible plan, or even a new most feasible 
plan.  Further, because the plan had been incorporated into the November 2016 
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judgment, the Louisiana law of res judicata, codified at Louisiana Revised Statute 
13:4321, barred the trial court from materially changing or adopting a new most 
feasible plan.  The Louisiana Third Circuit stated that UNOCAL was correct that the 
trial court could not make a material change in the previously adopted plan or adopt 
a new plan, but the appellate court concluded that this is not what the trial court had 
done.  The Third Circuit noted that the previously adopted most feasible plan had 
expressly stated that more testing was needed, and that, depending on the test 
results, additional remediation might be required.   

The appellate court also noted that, on a prior occasion when the same 
case was before the court, a dissenting judge had made a “prophetic dissent” that 
DENR’s plan, which the trial court had adopted, contained too many open 
contingencies.  Under the circumstances of this new appeal, however, the Third 
Circuit concluded that the trial court’s order requiring UNOCAL to deposit additional 
funds was a permissible implementation of the trial court’s continuing jurisdiction 
over the case.  The Third Circuit discussed each of three major types of additional 
remediation ordered by the judgment being appealed—groundwater remediation, 
reentry into a particular saltwater disposal well, and soil remediation.  The appellate 
court concluded that each of these was a sort of remediation contemplated in a 
general way by the most feasible plan’s statement that more testing was required, 
and that depending on the results of that testing, additional remediation might be 
required.  

UNOCAL also argued that it was an error for the trial court to have ordered 
particular remediation without DENR’s input.  The Third Circuit rejected that 
argument, noting that DENR had specifically asked to be excused from participating 
in the hearing on the School Board’s motion that led to the judgment being 
appealed. 
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Louisiana Court Says Pipeline Owner Cannot Block Pipeline 
Crossings 

Keith B. Hall 
LSU Law School 

In Louisiana Energy Gateway LLC v. Trunkline Gas Co., 2025 WL 982045 
(La. App. 3rd 2025), the defendant—the owners of existing natural gas pipelines—
asserted that the plaintiff could not construct a new gas pipeline that crossed under 
the defendants’ existing pipelines without getting consent from the defendants.  
The trial court disagreed and granted a judgment for the plaintiff.  The Louisiana 
Third Circuit Court of Appeal affirmed. 

Background 

The defendants own existing natural gas pipelines that carry gas from 
northwest Louisiana to southwest Louisiana.  The plaintiff is the owner of the 
Louisiana Energy Gateway project, which will consist of a 176-mile natural gas 
pipeline that runs from northeast Texas to southwest Louisiana.  The plaintiff’s 
pipeline will cross under the defendants’ pipelines in about 42 locations, including 
three locations in Beauregard Parish. 

The defendants’ pipelines in Beauregard Parish were built pursuant to a 
conventional servitude executed in 1950 that granted them the right to “a right-of-
way and easement to construct, lay, maintain, operate, alter, repair, . . . and replace 
pipe lines . . . for the transportation of oil, gas, petroleum products or any other . . . 
substances which can be transported through pipe lines.”  The 1950 agreement 
provided that the landowners could “[f]ully use and enjoy said premises except for 
the purposes herein granted to the said Grantee and provided Grantor shall not 
construct or permit to be constructed any house, structures or obstructions on or 
over that will interfere with the construction, maintenance or operation of any pipe 
line or appurtenances constructed hereunder …” 

The plaintiff contacted the defendants about constructing pipelines that 
would cross under the defendants’ pipelines.  The parties had discussions, but 
could not reach an agreement, and the defendants asserted that the plaintiff could 
not construct pipelines crossing under the defendants’ pipelines without the 
defendants’ consent.   

The Litigation 

The plaintiff filed suit, seeking an injunction to prohibit the defendants from 
interfering with the plaintiff’s construction of its pipeline within Beauregard, including 
the portions that would cross under the defendants’ pipelines.  After a trial, the 
district court issued a judgment that granted the permanent injunction the plaintiff 
sought.  The defendants appealed. 

The Third Circuit affirmed.  The court noted that, under Louisiana law, 
servitudes are not presumed to give the servitude owner an exclusive right to use 

Oil & Gas E-Report - Issue 2, June 2025 6



the land.  Parties can agree to the granting of an exclusive servitude, but the 
defendants’ 1950 servitude agreement did not purport to be “exclusive.”  Further, 
the servitude agreement did not expressly prohibit pipeline crossings or require the 
landowner to obtain the defendants’ consent prior to authorizing a pipeline 
crossing.  The servitude agreement does prohibit the landowner from making or 
authorizing constructions that would “interfere with” the defendants’ servitude 
rights, but the district court had held a trial and made a factual finding that the 
plaintiff’s pipeline crossings would not interfere with the defendants’ pipeline 
operations.  For these reasons, the Third Circuit affirmed the district court’s 
judgment that granted a permanent injunction, barring the defendants from 
interfering with the plaintiff’s construction of its pipeline within Beauregard Parish, 
including the portions that crossed under the defendants’ pipelines. 
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U.S. Fifth Circuit Dismisses Challenge to EPA’s Grant of Class VI 
Primacy to Louisiana 

Keith B. Hall 
LSU Law Center 

In Deep South Center for Environmental Justice v. U.S. Environmental 
Protection Agency, 2025 WL 1452098 (5th Cir. 2025), three environmental 
organizations filed a petition with the United States Fifth Circuit, challenging the 
EPA’s order granting primacy to the State of Louisiana for administering the 
regulations for Class VI wells.  The Fifth Circuit dismissed the petition, holding that 
each of the three organizations lacked standing.   

Background 

Part C of the Safe Drinking Water Act (SDWA)1 protects underground 
sources of drinking water (USDWs) by regulating subsurface injections of fluids 
pursuant to the SDWA’s underground injection control (UIC) program.  The SDWA 
regulations provide different regulations for different classes of injection wells.  
Wells that are to be used for the underground injection of carbon dioxide for carbon 
capture and storage (CCS) are Class VI wells.   

The SDWA also contains provisions that encourage states to apply to the 
EPA for “primacy” for some or all classes of injection wells.  “Primacy” refers to the 
primary authority for administering the SDWA’s UIC regulations within a state’s 
borders for one or more classes of injection wells.  To obtain primacy, a state must 
submit an application that demonstrates to the EPA that the state has implemented 
a regulatory program sufficient to protect underground sources of drinking water as 
required by SDWA regulations.  The EPA itself retains primary responsibility for 
administering the UIC program within the state for any class of wells for which a 
state has not obtained primacy.  Louisiana has long had primacy for UIC Classes I 
through V, the only classes of injection wells recognized by the original SDWA 
regulations.  The EPA granted primacy to Louisiana in January 2024 for Class VI, a 
newer class of injection wells that was first recognized in 2010.   

The SDWA authorizes persons “directly affected” by an EPA action relating 
to the SDWA to file a petition in the court of appeals for the circuit where the 
petitioner resides or transacts business that was “directly affected.”2  Three 
environmental organizations, the Deep South Center for Environmental Justice, 
Healthy Gulf, and the Alliance for Affordable Energy (the “Alliance”) filed a petition 
in the United States Court of Appeals for the Fifth Circuit, challenging the EPA’s grant 
of primacy to Louisiana for Class VI wells. 

  

 
1 42 U.S.C. §§ 300f et seq. 
2 42 U.S.C. § 300j-7(a)(2). 
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The Court’s Analysis 

The Fifth Circuit dismissed the petition based on standing.  The Court’s 
opinion began its analysis by noting that standing is required under Article III of the 
United States Constitution before a federal court has authority to hear a case.  
Further, for a person to have standing, it is not sufficient that the person has a public 
policy concern that the person seeks to redress through litigation.  Instead, a party 
asserting a claim must have suffered an injury that is fairly traceable to conduct of 
the defendant that the claimant is challenging, and the injury must be redressable 
by favorable court action.3  Further, the injury must be “concrete and particularized” 
and “actual or imminent, not conjectural or hypothetical.”4 

After providing that overview of basic principles regarding standing, the 
Court first discussed whether Deep South had standing.  Deep South argued that it 
had “organizational standing,” a type of standing that can apply when there is an 
allegation that the organization itself has been injured.  In particular, Deep South 
alleged that it was harmed because it had reallocated resources to oppose 
Louisiana’s application for primacy.  In other words, the organization allegedly was 
injured by the fact that it used resources to oppose Louisiana’s application for 
primacy. 

In response, the Fifth Circuit stated that legal precedents from both the 
United States Supreme Court and the Fifth Circuit itself make clear that an 
organization “cannot manufacture its own standing” by first spending money or 
resources to oppose a proposed governmental action to which the organization 
objects, and then claiming that the organization’s injury is the money it spent or 
resources it allocated.  Rather, for governmental action to produce an injury that can 
support standing, the governmental action itself must harm the organization in some 
manner, such as by some “direct interference” with the organization’s operations.  
Deep South failed to point to any such interference.  Therefore, Deep South lacked 
standing and the Fifth Circuit dismissed its claims. 

The Fifth Circuit then examined whether Healthy Gulf and the Alliance had 
standing.  Both attempted to establish associational standing.  For an organization 
to have associational standing, the organization must identify at least one member 
who “would otherwise have standing to sue in [his] own right.”  Healthy Gulf and the 
Alliance argued that some of their members had standing because the grant of 
primacy might increase their utility bills.  The two organizations’ theory as to how 
that might happen is that a utility might apply for a Class VI permit, obtain a permit, 
and drill a well.  Then, if the utility happened to lose money on the well, it might pass 
on the losses to the utility’s rate-paying customers.  The Court concluded that this 
potential chain of events was too speculative to support standing.   

Further, such a hypothetical injury was not fairly traceable to the EPA’s 
decision to grant primacy to Louisiana.  As noted by the Court, if a state does not 

 
3 Deep South, citing Spokeo, Inc. v. Robins, 5778 U.S. 330 (2016). 
4 Deep South, citing Lujan v. Defenders of Wildlife, 504 U.S. 561 (1992). 
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obtain primacy, that does not mean that a company cannot obtain a Class VI permit 
and drill a Class VI well in that state.  Instead, if a state lacks primacy, it simply means 
that a person who seeks a Class VI permit must apply to the EPA, rather than to a 
state agency.  Therefore, even if Louisiana had not been awarded primacy, a utility 
still could potentially apply for a Class VI permit, obtain such a permit, drill a Class 
VI well, lose money on the well, and then pass on the losses on to the utility’s 
ratepayers. 

Healthy Gulf and the Alliance also pointed to a provision in the Louisiana 
law that allows a CCS operator to apply for a transfer of liability associated with a 
CCS operation to the State after some amount of time after the operator has ceased 
injecting carbon dioxide into the subsurface.  The default amount of time is fifty 
years after injections stop, though this time period can be varied.  After such a 
transfer, the former CCS operator generally will no longer have liability associated 
with the CCS operation, and the state will assume any remaining liabilities.  Healthy 
Gulf and the Alliance characterized this provision as being a waiver of liability, and 
they stated that the provision made it more likely that their members, if injured by a 
CCS operation, would be unable to recover full compensation.   

In response, the Court noted the provision in question provides for a liability 
transfer, not a liability waiver.  The statutory provision does not provide that no one 
would be liable for any injuries caused by a CCS operation.  Instead, the provision 
provides that, for liabilities arising after a transfer of liability, the state would be the 
person liable, rather than the CCS operator.5  The statute creates a trust fund to 
cover the liabilities assumed by the State, with the money in the trust fund coming 
from fees paid by Class VI operators.  Further, the statutory provision does not 
relieve a Class VI operator from liability in the event that the trust fund lacks sufficient 
money to cover liabilities.   

The Fifth Circuit concluded that Gulf South’s and the Alliance’s claims that 
their members would suffer an injury due to the liability transfer provision was highly 
speculative—too speculative to support standing.  Healthy Gulf and the Alliance also 
asserted other potential ways that their members could be harmed, but the Court 
concluded that the additional potential injuries were even more speculative.  
Therefore, Healthy Gulf and the Alliance lacked standing, and the Fifth Circuit 
dismissed their claims based on a lack of standing. 

 
5 There are conditions on the transfer that prohibit a transfer from the CCS operator to the State for any 
incident that results from a violation of the Class VI regulations.   
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Ohio Oil and Gas Lease Probably Did Not Authorize Drilling 
Horizontal Well Into Adjoining Tract 

Keith B. Hall 
LSU Law School 

In EOG Resources, Inc. v. Lucky Land Management, LLC, 134 F.4th 868 (6th 
Cir. 2025), the United States Sixth Circuit held that an Ohio oil and gas lease did not 
authorize use of the leased premises to drill a horizontal well into neighboring tracts. 

Background 

Lucky Land Management buys properties, develops them, and then sells 
the developed properties.  In 2022, Lucky Land Management purchased a 313-acre 
tract in rural Ohio for $720,000, then invested more than $300,000 to develop the 
land into a deer hunting site.  The land was subject to a severed mineral estate.  
EOG acquired an oil and gas lease covering the land.  EOG approached Lucky Land 
about using the tract to drill multiple horizontal oil and gas wells that would pass into 
neighboring tracts, but the parties were not able to reach an agreement.  EOG had 
plans to seek the creation of compulsory drilling units, but it had not yet done so. 

EOG filed suit, seeking an injunction to prohibit Lucky Management from 
interfering with EOG’s use of the leased premises as a location from which to drill 
horizontal wells that would pass into and seek to extract natural gas from the 
subsurface of neighboring properties.  The United States District Court for the 
Southern District of Ohio granted a preliminary injunction to prevent Lucky 
Management from interfering with EOG’s use of the leased premises for drilling such 
wells.   

Lucky Management appealed the district court’s grant of the preliminary 
injunction, but EOG already had begun clearing trees.  A motions panel of the 
appellate court granted a stay of the preliminary injunction pending appeal, but by 
then EOG had cleared about 35 acres.   

The Appeal 

The Sixth Circuit noted that, for a party to be entitled to a preliminary 
injunction, the party must show that: (1) it is likely to prevail on the merits; (2) it is likely 
to suffer irreparable injury in the absence of a preliminary injunction; (3) the balance 
of equities is in the party’s favor; and (4) an injunction is in the public interest. 

The Sixth Circuit then analyzed the likelihood that EOG would prevail on 
the merits.  The court stated that, although EOG planned to seek the creation of 
drilling units, EOG had not yet done so.  The court said the court’s analysis might be 
different if drilling units existed, but there were none. 

The Sixth Circuit also noted that, under Ohio law, a severed mineral estate 
generally includes an implied easement to use the land as reasonably necessary to 
explore for and produce minerals from the tract.  However, Ohio law presumes that 

Oil & Gas E-Report - Issue 2, June 2025 11



 
 

the implied easement that accompanies a mineral estate only authorizes use of the 
land to explore for and produce minerals from the land subject to the mineral estate.  
Ohio law presumes that the owner of the mineral estate cannot use the land to 
explore for and produce minerals from other lands.  The instrument creating the 
severed mineral estate can authorize use of the land to support development of 
minerals from other lands, but the instrument that created the severed mineral 
estate covering the 313-acre tract did not do so.  The court therefore distinguished 
a Sixth Circuit case involving an oil and gas lease that granted various rights, 
including the right to use the leased premises to transport oil and gas “from the 
subject lands and other lands.”  Thus, the existing Ohio authority suggested that 
EOG could not use the 313-acre tract to drill to neighboring tracts. 

The Sixth Circuit also noted commentary from multiple oil and gas treatises, 
as well as jurisprudence from states other than Ohio, that concluded that the implied 
easement of surface use does not authorize use of the land to support the 
development of minerals from other lands.  The court considered these authorities 
to be persuasive, and supportive of the court’s opinion that Ohio law was not in 
EOG’s favor.  Accordingly, the Sixth Circuit concluded that EOG probably would not 
succeed on the merits.  

The Sixth Circuit also concluded that, in the absence of a preliminary 
injunction, EOG would not suffer irreparable injury.  In the event that EOG 
succeeded on the merits, the only harm in not granting a preliminary injunction 
would be a delay in EOG’s drilling, and that could be remedied with money.  Thus, 
the injury was not irreparable. 

As to the balance of equities, the court stated that this could be evaluated 
by examining the harm that EOG could incur in the absence of a preliminary 
injunction versus the harm that Lucky Land could incur if a preliminary injunction 
were granted in EOG’s favor, but Lucky Land later prevailed on the merits.  The 
court already had noted that the potential harm to EOG—a delay in drilling—could 
be remedied with a money judgment.  On the other hand, the potential harm to 
Lucky Land could not be remedied by a money judgment.  EOG intended to use 
the preliminary injunction to enable it to clear trees from Lucky Land’s tract.  Courts 
have held that, given the years required for trees to grow, the improper destruction 
of trees can be considered an irreparable harm.  Accordingly, the Sixth Circuit 
determined that the balance of equities favored Lucky Land, not EOG.   

As to the public interest factor, the court concluded that it was not obvious 
which party was favored. 

Because the four requirements for a preliminary injunction were not 
satisfied, the Sixth Circuit reversed the district court’s grant of a preliminary 
injunction in EOG’s favor. 
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Market Enhancement Clause in Ohio Lease Did Not Authorize the 
Disputed Royalty Deductions 

Keith B. Hall 
LSU Law School 
 

In The Grissoms, LLC v. Antero Resources Corp., 133 F.4th 605 (6th Cir. 
2025), the United States Sixth Circuit held that the market enhancement clause in 
certain oil and gas leases in Ohio did not authorize the lessee to deduct the costs 
of natural gas processing and the costs of fractionating natural gas liquids from the 
gross proceeds of sale for purposes of calculating the lessors’ royalties. 

Background 

The United States District Court for the Southern District of Ohio certified a 
class action in an oil and gas dispute over lease royalties in which Antero is the 
lessee.  The royalty clauses in the leases at issue are not “at-the-well” clauses.  
Under Ohio law, when an oil and gas lease contains an “at-the-well” royalty clause, 
the royalty on natural gas is calculated based on the value that natural gas has at 
the well—considering both the location of the well and the pressure and 
composition of the gas at the well.  This contrasts with the possibilities of calculating 
the royalty based either on gross proceeds from selling the gas or on the value of 
the natural gas at some downstream point, where the gas generally will have a 
higher value because it has been processed, dehumidified, compressed, and 
transported to a location nearer a buyer.   

In this case, the leases at issue provide for the lessors’ royalties to be based 
on gross proceeds from the sale of the gas.  But as an exception to the general rule 
that the royalty should be calculated based on gross proceeds, the leases 
contained a “market enhancement clause” which authorized the lessee to deduct 
the costs of performing certain value-adding activities from the gross proceeds, 
before calculating the royalty.  Specifically, the clause provided: 

C) Market Enhancement Clause. It is agreed between the Lessor 
and Lessee that, notwithstanding any language contained in A) and 
B) above, to the contrary, all royalties or other proceeds accruing 
to the Lessor under this lease or by state law shall be without 
deduction directly or indirectly, for the cost of producing, 
gathering, storing, separating, treating, dehydrating, compressing, 
processing, transporting, and marketing the oil, gas and other 
products produced hereunder to transform the product into 
marketable form; however, any such costs which result in 
enhancing the value of the marketable oil, gas or other products 
to receive a better price may be proportionally deducted from 
Lessor's share of production so long as they are based on 
Lessee's actual cost of such enhancements. However, in no event 

Oil & Gas E-Report - Issue 2, June 2025 13



 
 

shall Lessor receive a price per unit that is less than the price per 
unit received by Lessee. 

In calculating the lessors’ royalties, Antero subtracted the costs of natural 
gas processing and the costs of fractionating natural gas liquids, as well as 
transportation costs for the processed natural gas.  The plaintiffs did not dispute 
Antero’s deduction of transportation costs for the processed natural gas, but they 
complained that Antero had no right to deduct the gas processing costs or the 
fractionation costs.  Antero argued that the market enhancement clause authorized 
the deduction of those costs because gas processing and the fractionation of 
natural gas liquids enhance the value of the hydrocarbon products.  The plaintiffs 
disagreed, arguing that the market enhancement clause does not authorize the 
deduction of the expenses for all activities that enhance value.  Rather, they 
asserted that the clause only authorizes the deduction of costs for activities that 
enhance the value of an already-marketable product.  They further argued that 
natural gas is not marketable prior to gas processing and an unfractionated, so-
called “Y-Grade” mixture of natural gas liquids, is not marketable.   

The plaintiffs filed a putative class action, and the federal district court 
granted class certification.  Later, when the plaintiffs moved for summary judgment, 
the district court agreed with the plaintiffs’ argument on the merits and granted a 
judgment in their favor on liability.  The parties stipulated that the quantum of 
plaintiffs’ alleged damages was $10 million. 

The Appeal 

Antero appealed the district court’s grant of summary judgment in favor of 
the plaintiffs on liability, but the Sixth Circuit affirmed.  Here, the royalty clause clearly 
provided that the royalty on natural gas generally should be based on gross 
proceeds.  Further, noted the court, the market enhancement clause authorized the 
deduction of expenses for certain activities that enhance the value of the 
hydrocarbons extracted from the well, but the clause only applies to expenses that 
enhance the value of a product that already is marketable.  The court reasoned that, 
for a product to be considered marketable, it is not sufficient that there is some 
possibility of finding a buyer.  The appellate court explained that there is always 
some possibility of selling an unfinished product to someone who will finish putting 
the product into a condition that makes it more readily marketable.  The court noted 
that natural gas that has not been processed generally cannot be put into interstate 
pipelines and that there is not a broad market for unprocessed natural gas.   

The court similarly concluded that there generally is not much of a market 
for an unfractionated, “Y-Grade” mixture of natural gas liquids.  Although it might be 
possible to find a company that will buy such a mixture, then fractionate it and sell 
the resulting products, there is not a true market for an unfractionated mixture. 

Further, the court reasoned that Antero’s interpretation of the royalty clause 
would effectively make the clause an “at-the-well” royalty clause because virtually 
all post-production costs add value to the product stream, and clearly the parties in 
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this case had not intended to enter an at-the-well lease.  The gross-proceeds 
provision showed that they intended something else. 

Therefore, the Sixth Circuit affirmed the $10 million judgment for the 
plaintiffs. 
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Ohio Courts Disagree on Whether Abandonment Notice Attempts 
by Certified Mail Constitutes “Reasonable Diligence” under 
Dormant Mineral Act 
 
Casey N. Valentine 
Vorys, Sater, Seymour and Pease LLP 
 

In Ohio, surface owners seeking to have a severed mineral interest 
deemed abandoned under Ohio’s Dormant Mineral Act must serve a notice of 
abandonment by certified mail to each interest holder, or each interest holder’s 
successors and assignees, at their last known address. If service by certified mail 
cannot be completed, the surface owner must then serve notice by publication.  
However, before doing so, the surface owner must exercise reasonable diligence 
in their efforts to identify all holders of the severed mineral interest. The Supreme 
Court of Ohio has declined to adopt a bright-line rule when determining what 
constitutes a “reasonable search” under the DMA. However, it has held that a search 
of the public records in the county where the subject property is located will 
establish a baseline of reasonable diligence.1 Whether a surface owner must extend 
the search beyond that county will depend on the facts and circumstances of each 
case.2   

 
In recent years, Ohio courts have been asked to determine whether a 

surface owner exercised reasonable diligence when a search of the in-county 
public records revealed an interest holder resided outside that county. For example, 
in Gerrity, the surface owners’ search of the in-county public records revealed that 
the interest holder’s last known address is located in a different county. The 
Supreme Court held that the surface owners exercised reasonable diligence by (i) 
extending their search to the county where the interest holder resided and, (ii) when 
the additional search did not reveal new information, attempting to serve notice by 
certified mail on the last known address before resorting to notice by publication.  
More recently, in Fonzi v. Brown, 2022-Ohio-901, the Supreme Court applied its 
holding in Gerrity and found the surface owners did not exercise reasonable 
diligence because they (i) did not extend their search despite having actual 
knowledge that the interest holder resided in a different state at the time the 
severed interest was created and (ii) failed to attempt to serve notice by certified 
mail on any holder before resorting to serving notice by publication.   

 
Following Gerrity and Fonzi, Ohio Appellate Courts have uniformly required 

surface owners to extend their search if the search of the in-county records 
revealed an interest holder resided in a different county or state at the time the 
severed interest was created.3   However, Ohio’s Seventh District Court of Appeals 
recently introduced a new wrinkle to this line of reasonable diligence cases 
involving a surface owner with actual knowledge that a holder resided in a different 
county.4  In Moore, the Seventh District found the facts to be “materially consistent 

 
1 Gerrity v. Chervenak, 2020-Ohio-6705. 
2 Id. 
3 See Beckett v. Rosza, 2021-Ohio-4298; Tatum v. Dawson, 2023-Ohio-1746; and Toma v. Devaul, 
2023-Ohio-2163. 
4 Moore v. SWN Production Co., LLC, 2024-Ohio-5517. 
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with the facts in Gerrity,” noting that in each case the surface owners (i) identified 
the interest holder’s last known address in a different county during the in-county 
search and (ii) attempted to serve notice by certified mail on the last known address 
before resorting to notice by publication.  The Seventh District found it immaterial 
that, unlike the surface owners in Gerrity, the surface owners in Moore did not 
extend their search to the county of the interest holder’s last known address.  
Further, the Seventh District distinguished Moore from Fonzi, Tatum, and Toma (all 
holding the surface owners did not exercise reasonable diligence because they 
failed to extend their search despite having actual knowledge the holder resided in 
a different county) by pointing out that the in-county search in those cases indicated 
the holder resided in a different county, but did not identify the interest holder’s last 
known address.  In such cases, the Seventh District agreed that an additional search 
of the different county was a “reasonable requirement.” 
 
 Muddying the waters further, Ohio’s Ninth District Court of Appeal 
subsequently held that the surface owner did not exercise reasonable diligence 
despite nearly identical facts to Moore. 5 Thomson and Moore share the following 
facts:  (1) the surface owner’s search of the in-county records identified the original 
interest holder’s last known address in a different county, (2) the surface owners did 
not extend their search to the different county, and (3) the surface owner(s) 
unsuccessfully attempted to serve notice by certified mail on the interest holder’s 
last known address before resorting to notice by publication. Unlike Moore, the 
Ninth District held that the knowledge of the original interest holders’ names and 
their last known address in a different county required the search to be extended 
to that different county. While one might expect the conflicting holdings in Moore 
and Thomson to be ripe for an appeal to the Supreme Court of Ohio, the court 
declined jurisdiction in both cases on March 18, 2025 and April 29, 2025, 
respectively. Therefore, Ohio courts will continue to assess reasonable diligence 
under the DMA on a case-by-case basis. 
 

 
5 Thomson v. K & R Conservation, LLC, 2024-Ohio-6098. 
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Court in Pennsylvania Dismisses Hydraulic Fracturing Subsurface 
Trespass Claim 

Keith B. Hall 
LSU Law Center 

 

A federal district court recently issued a decision, Briggs v. Southwestern 
Energy Production Co., 2025 WL 887779 (M.D. Pa.) (Briggs II), that involved the same 
parties and basic claim—a claim of subsurface trespass by hydraulic fracturing 
operations—as a prior case decided by the Pennsylvania Supreme Court in 2020. 

Briggs I 

Just a few years ago, Briggs v. Southwestern Energy Production Co., 224 
A.3d 334 (Pa. 2020) (Briggs I) attracted a lot of attention.  In that case the plaintiffs 
brought a trespass claim against Southwestern Energy Production Co. (“SWN”), 
alleging that SWN had conducted hydraulic fracturing operations on a tract adjacent 
to the plaintiffs’ land, and that these operations improperly facilitated drainage of 
natural gas from beneath the plaintiffs’ land.   

Briggs I made its way to the Pennsylvania Supreme Court, and many people 
thought that the Court might decide, under Pennsylvania law, whether an oil and 
gas operator commits an actionable subsurface trespass if it causes fracturing fluid 
and proppants to enter the subsurface of a neighboring tract where the operator 
has no right to conduct operations, but the subsurface intrusion causes no harm, 
other than facilitating drainage of hydrocarbons. Similar claims previously had been 
addressed by the Texas Supreme Court in Coastal Oil & Gas v. Garza Energy Trust, 
268 S.W.3d 1 (Tex. 2008), which held that there would be no actionable trespass 
under Texas law, and by a federal district court in Stone v. Chesapeake Appalachia, 
LLC, 2013 WL 2097397 (N.D. W.Va. 2013), which gave its Erie-guess that there would 
be an actionable trespass under West Virginia law.  As it turned out, the 
Pennsylvania Supreme Court never reached the issue in Briggs I, for the reasons 
noted below.   

In Briggs I, the plaintiffs never expressly alleged that SWN caused fracturing 
fluid or proppants to enter the subsurface of the plaintiffs’ land.  Instead, the plaintiffs 
merely alleged that SWN had conducted hydraulic fracturing beneath adjacent land, 
and that this had caused hydrocarbons to drain from beneath the plaintiffs’ land, 
over to the adjacent land where SWN’s was conducting operations.  Normally, the 
rule of capture precludes liability for drainage, but the plaintiffs argued that the rule 
of capture does not apply in unconventional formations if an operator uses hydraulic 
fracturing.  The Briggs I trial court rejected that argument and granted SWN’s motion 
to dismiss on summary judgment. 

The appellate court reversed.  Portions of the appellate court’s opinion 
suggested that the rule of capture should not apply in unconventional formations if 
the operator uses hydraulic fracturing, but the court did not clearly base its opinion 
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on that proposition.  Instead, the appellate court appeared to analyze the case as if 
the plaintiffs had alleged a subsurface intrusion.  The appellate court seemed to 
assume that, in an unconventional formation, natural gas will only drain from the 
immediate vicinity of areas that have been hydraulically fractured, and therefore that 
the plaintiffs’ allegation of drainage was an implicit allegation of a subsurface 
intrusion by fracturing fluid and proppants.  The appellate court went on to hold that 
such a subsurface intrusion could give rise to an actionable trespass, even if the 
only alleged harm is the drainage of hydrocarbons.   

The Pennsylvania Supreme Court reversed the appellate court’s judgment.  
The Supreme Court noted that a trespass is an unauthorized invasion of another’s 
property, and in Briggs I the plaintiffs’ pleadings never alleged a subsurface 
invasion.  Therefore, the plaintiffs could not maintain a subsurface trespass action.  
To the extent that the appellate court might have reasoned that there could be no 
drainage without a subsurface intrusion of fracturing fluid and proppants, and that 
an allegation of drainage therefore was sufficient to maintain a trespass action, such 
reasoning would be an improper departure from Pennsylvania’s rules of pleading.  
The Supreme Court explained that a plaintiff must actually allege each element of a 
cause of action—including, in this case, an unauthorized invasion of their land. 

Because parts of the appellate court’s opinion could be read as stating that 
the rule of capture should only apply to conventional formations, the Pennsylvania 
Supreme Court addressed that issue.  The Court held that the use of hydraulic 
fracturing does not negate application of the rule of capture.  Thus, if an oil and gas 
operator conducts hydraulic fracturing beneath land where it has operating rights, 
without intruding into the subsurface of neighboring tracts, the rule of capture 
applies, even if oil or gas drains to the operator’s well from the subsurface of the 
neighboring tracts.  Given that the plaintiffs had not alleged an intrusion of fracturing 
fluid and proppants into the subsurface of their land, the Court did not have to 
decide whether the rule of capture applies if an operator causes fracturing fluid and 
proppants to invade the subsurface of neighboring tracts where the operator lacks 
operating rights, thereby facilitating drainage from those neighboring tracts. 

Briggs II 

In January 2021, the plaintiffs filed a new action against SWN in the Court 
of Common Pleas of Susquehanna County (Briggs II).  In Briggs II, unlike in Briggs I, 
the plaintiffs alleged that the defendant’s hydraulic fracturing operations caused 
fracturing fluid and proppants to invade the subsurface of the plaintiffs’ land.  The 
plaintiffs argued that this invasion constituted a subsurface trespass, and that the 
defendant was liable for the value of all natural gas drained from beneath the 
plaintiffs’ land.   

The defendant removed the case to the United States District Court for the 
Middle District of Pennsylvania.  After discovery, SWN moved for summary 
judgment.  In discussing the motion, the court stated that the plaintiffs had not 
provided any competent evidence of a subsurface invasion (the plaintiffs did submit, 
however, an untimely and unsworn expert report).  Because the plaintiffs bore the 
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burden of proof, the court granted SWN’s motion to dismiss the case.  Further, 
because the plaintiffs did not present evidence to support their allegation of a 
subsurface invasion, the district court did not have to decide whether, under 
Pennsylvania law, a subsurface invasion of fracturing fluid and proppants could be 
the basis for an actionable trespass if the only alleged harm is the drainage of oil 
and gas. 

The court also stated a couple of other conclusions that are worth 
mentioning.  The court noted that SWN held (by assignment) an oil and gas lease 
on the plaintiffs’ land at the time it conducted hydraulic fracturing operations on the 
neighboring tract.  The court stated that, because of this, a subsurface intrusion of 
fracturing fluid and proppants would not have constituted a trespass anyway.  The 
court did not discuss whether the defendant would have had to pay royalties under 
that lease (if the plaintiffs had proven both a subsurface invasion and actual 
drainage from their land, but the defendant had relied on the lease to defeat a 
trespass action) or whether the lease perhaps had an “adjacent lands” clause that 
would allow the lessee to use the leased land to facilitate oil and gas operations on 
neighboring land. 

The court also concluded that the trespass alleged by the plaintiffs would 
constitute a permanent trespass (a trespass that causes a permanent change in the 
condition of the land upon which the trespass occurs), rather than a continuing 
trespass (a trespass in which the intrusion is continuing, but there is no permanent 
alteration of the land).  For a continuing trespass, the running of the statute of 
limitations may be delayed while the trespass continues, but when a defendant 
commits a permanent trespass, the statute of limitations on a trespass claims begins 
running when the trespass begins.  Here, if the plaintiffs’ trespass claim had not 
otherwise been deficient, it would have been a time-barred claim for a permanent 
trespass.  
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South Dakota Bans Use of Eminent Domain for Carbon Dioxide 
Pipelines 

Keith B. Hall 
LSU Law School 

In March 2025, the South Dakota Legislature passed House Bill 1052, 
which bans the use of eminent domain for acquiring a right-of-way for carbon 
dioxide (CO2) pipelines. 1 The legislature delivered the bill to Governor Larry Rhoden 
on March 5, 2025, and he promptly signed it into law. 2  

The legislation will become a new section of South Dakota Codified Law 
Title 49 (Public Utilities and Carriers), Chapter 7 (Right-of-Way for Carrier Facilities). 
Chapter 7 generally authorizes pipelines that are common carriers to “exercise the 
right of eminent domain in acquiring right-of-way” see § 49-7-13, but the new section 
created by House Bill 1052 will read, in its entirety, “Notwithstanding the provisions 
of any other law, a person may not exercise the right of eminent domain to acquire 
right-of-way for, construct, or operate a pipeline for the preponderant purpose of 
transporting carbon oxide.”   

The legislation appears to apply to any proposed CO2 pipeline, not just 
pipelines whose purpose is to serve carbon capture and storage (CCS) projects, but 
the legislation is motivated by landowner opposition to the use of eminent domain 
by Summit Carbon Solutions for a proposed pipeline that would transport captured 
CO2 from ethanol plants in Minnesota, Iowa, Nebraska, South Dakota, and North 
Dakota to an injection and sequestration site in North Dakota.3 

In a letter to the South Dakota House of Representatives dated March 6, 
2025, Governor Rhoden explained why he signed the bill.4  He stated that he is a 
strong supporter of “private property rights,” and that “South Dakota landowners 
feel strongly that the threat of involuntary easements for the proposed carbon 
dioxide pipeline infringes on their freedoms and their property rights.”  He implied 
that Summit had lost the trust of South Dakota landowners and that “Summit needs 
to earn back trust.”  He stated that HB 1052 does not kill Summit’s project.  He 
continued, “Rather than viewing this legislation as an obstacle to the proposed 
project, I encourage Summit and others to view it as an opportunity for a needed 
reset.”  Indeed, “without the threat of eminent domain, the opportunity might finally 
be available for trust to be rebuilt and for more productive conservations to occur 
between Summit and South Dakota landowners.” 

 
1 The text is available from the website of the South Dakota Legislature at 
https://mylrc.sdlegislature.gov/api/Documents/283872.pdf.  
2 A timeline for the legislation is available from the website of the South Dakota Legislature at 
https://sdlegislature.gov/Session/Bill/25581.  
3 A diagram showing the locations of the ethanol plants and the proposed pipeline route is available 
from the website of Summit Carbon Solutions at https://summitcarbonsolutions.com/project-footprint/.  
4 The letter is available as part of the March 6, 2025 Journal of the House at 
https://mylrc.sdlegislature.gov/api/Documents/284078.pdf#page=475.  
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A press release from Summit dated March 6, 2025, stated in part:  

It’s very unfortunate that, despite our approvals in Iowa, North 
Dakota, and Minnesota, South Dakota changed the rules in the 
middle of the game. This kind of regulatory uncertainty creates real 
challenges—not just for our project, but for the ethanol plants in 
South Dakota that now face a competitive disadvantage compared 
to their counterparts in neighboring states. While this presents 
obstacles, our project moves forward in states that support 
investment and innovation, and we will have more news on that 
soon.5 

In a statement dated March 14, 2025, Lee Blank, the Chief Executive Officer 
of Summit, stated in part:  

Summit Carbon Solutions was founded to enhance the value of 
ethanol, and our commitment to that mission is unwavering. We’ve 
made tremendous progress, securing key regulatory approvals 
and signing easements with thousands of landowners who see the 
opportunities this project presents. Across the Midwest, we will 
build the infrastructure necessary to ensure that biofuels remain a 
driving force in the energy economy for generations to come. 

In South Dakota, recent legislative changes have temporarily 
slowed our timeline, but they have not altered our vision or our 
determination. We remain confident that our project is moving 
forward in a way that benefits farmers, ethanol producers, and rural 
communities. 

*** 

Summit Carbon Solutions is here to stay, and we are moving ahead 
with confidence, ready to deliver the solutions that biofuels—and 
agriculture—need to thrive.6 

 

 
5 The full text of the press release is available from website of Summit Carbon Solutions at 
https://summitcarbonsolutions.com/sumit-carbon-solutions-responds-to-signing-of-south-dakotas-hb-
1052-into-law/.  
6 The full statement is available from the website of Summit Carbon Solutions at 
https://summitcarbonsolutions.com/the-path-forward-strengthening-the-future-of-biofuels-and-
agriculture/.  
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EPA and Texas Enter Memorandum of Agreement Regarding CCS 

Keith B. Hall 
LSU Law School 

On April 29, 2025, the U.S. Environmental Protection Agency (EPA), through 
its Region 6 Administrator W. Scott Mason IV, entered a memorandum of agreement 
(MOA) with the Texas Railroad Commission (RRC).  The MOA will apply if the EPA 
grants primacy to Texas to administer the Safe Drinking Water Act (SDWA) 1 
underground injection control (UIC) program for Class VI wells, which are injection 
wells used for injecting CO2 for carbon capture and storage (CCS) operations.  The 
EPA’s decision to sign the MOA, which is a necessary step in the process of Texas 
obtaining primacy, appears to signal that the EPA is prepared to move forward on 
granting primacy to Texas. 

Indeed, in a press release issued when the MOA was signed, the EPA 
stated that it “is currently preparing a proposed approval of RRC’s primacy 
application” for the Class VI UIC program.2  The press release quotes EPA Regional 
Administrator Mason as stating, “Through their administration of other underground 
injection control programs, the Texas Railroad Commission has demonstrated the 
ability to protect Texas’s drinking water while overseeing a variety of drilling and 
injection activity.”  Texas applied for primacy in December 2022. 

EPA’s apparent readiness to grant primacy to Texas is consistent with 
recent moves by the Trump administration that signal support for CCS.  For example, 
on February 18, 2025, EPA Administrator Lee Zeldin signed the final rule granting 
Class VI primacy to West Virginia. 3  On April 7, 2025, EPA issued final Class VI 
permits to Oxy Low Carbon Ventures LLC for three Class VI wells proposed for a 
CCS project in Ector County, Texas.4  On Earth Day (April 22, 2025), the White 
House issued an article on energy and environmental policies that included the 
statement: “By supporting cutting-edge technologies like carbon capture and 
storage, nuclear energy, and next-generation geothermal, the Trump Administration 
is ensuring America leads in both energy production and environmental innovation 
— producing the cleanest energy in the world.”5 

 
1 The Safe Drinking Water Act is found at 42 U.S.C. §§ 300f et seq. 
2 A copy of the April 29, 2025 press release is available at: https://www.epa.gov/newsreleases/epa-
and-texas-railroad-commission-sign-memorandum-agreement-geologic-storage-carbon.   
3 The final rule, which was published in the Federal Register at 90 Fed. Reg. 10691 (Feb. 26, 2025), is 
available at: https://www.federalregister.gov/documents/2025/02/26/2025-02974/west-virginia-
underground-injection-control-uic-program-class-vi-primacy.  
4 A copy of EPA Region 6’s press release regarding these permits is available at 
https://www.epa.gov/newsreleases/epa-issues-final-permits-geologic-sequestration-carbon-dioxide-
texas.  
5 A copy of the statement is available at: https://www.whitehouse.gov/articles/2025/04/on-earth-day-
we-finally-have-a-president-who-follows-science/.  
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EPA Grants Class VI Permits for CCS Project in Ector County, Texas 

Keith B. Hall 
LSU Law School 

On April 7, 2025, the United States Environmental Protection Agency 
issued Class VI permits to Oxy Low Carbon Ventures LLC for three carbon capture 
and storage (CCS) wells associated with a project in Ector County, Texas.1  These 
are the first Class VI permits granted pursuant to the Underground Injection Control 
provisions of the Safe Drinking Water Act.  The EPA stated that the three injection 
wells will store carbon dioxide at a depth of approximately 4,400 feet.  The EPA 
proposed granting the permits in a September 2024 notice and took public 
comments.2   

Oxy stated that the project will be a direct air capture project that is 
designed to capture up to 500,000 tons of carbon dioxide per year, and that the 
project is on-track to start commercial operations in 2025. 3 

 
1 See press release entitled “EPA Issues Final Permits for Geologic Sequestration of Carbon Dioxide in 
Texas,” dated April 7, 2025 and available at https://www.epa.gov/newsreleases/epa-issues-final-
permits-geologic-sequestration-carbon-dioxide-texas.  
2 The comments received by the EPA, as well as the EPA’s responses, are available at 
https://www.regulations.gov/docket/EPA-R06-OW-2024-0410.  
3 See press release entitled “ Occidental and 1PointFive Secure Class VI Permits for STRATOS Direct 
Air Capture Facility,” dated April 7, 2025 and available at https://www.oxy.com/news/news-
releases/occidental-and-1pointfive-secure-class-vi-permits-for-stratos-direct-air-capture-facility/. 
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Texas Supreme Court Says That Salt Dome Caverns Belong to 
Surface Estate 

Keith B. Hall 
LSU Law Center 

In Meyers-Woodward, LLC v. Underground Services Markham, LLC, 2025 
WL 1415892 (Tex. 2024), the surface owner and a mineral estate owner each claimed 
to own salt dome caverns created by the mineral estate owner’s solution mining for 
salt.  The Texas Supreme Court held that, absent language providing otherwise in a 
mineral severance, salt dome caverns will belong to the surface estate, not the 
mineral estate.  In Meyers-Woodward, the Texas Supreme Court also dealt with a 
royalty dispute, holding that, under the reservation of a royalty in the mineral 
severance, the owner of the surface estate had a right to an in-kind royalty. 

Background 

Meyers-Woodward, LLC (“Meyers”) owns the surface estate and a reserved 
royalty for 160 acres in Matagorda County, Texas, a county which is located along 
the Gulf coast, southwest of Houston.  A predecessor-in-interest to Meyers had 
owned both the surface estate and mineral estate, but in 1947 that predecessor 
conveyed the mineral estate to another party, while reserving a one-eighth royalty 
on oil, “the same to be delivered at the wells or to the credit of Grantors . . .  into 
pipe line to which the wells may be connected.”  The same year, the parties to that 
severance executed a correction deed stating that the reserved royalty was not 
limited to oil, and instead that the surface owner’s royalty also applied to “all the gas 
or other minerals in, on, or under, or that may be produced from” the property.  In 
2008, the owner of the mineral estate transferred its interest in salt to Underground 
Services Markham, LLC and United Brine Pipeline Company (collectively, “USM”). 

A dispute arose between Meyers and USM regarding the amount that USM 
owed for royalties on the salt being produced.  In 2013, USM filed an action seeking 
a declaratory judgment regarding calculation of the royalty.  USM also sought 
declaratory judgments that it owned the salt dome caverns created by its solution 
mining and that it could use the caverns for storage of hydrocarbons produced from 
other lands.   

In 2015, the district court held that USM owned the salt dome caverns 
created by its solution mining for salt, but that USM could not use the caverns for 
activities other than those reasonably necessary for its production of salt from 
Meyers’s land.  As for the royalty, the court held that Meyers was entitled to a royalty 
equal to one-eighth the market value of the salt produced at the place of production.  
USM and Meyers each offered expert testimony regarding the value of the salt.  The 
opposing experts offered greatly different estimates of market value, and the district 
court sided with the testimony offered by USM’s expert. 

Meyers appealed.  The court of appeals affirmed in part and reversed in 
part.  Meyers-Woodward, LLC v. Underground Services Markham, LLC, 699 S.W.3d 

Oil & Gas E-Report - Issue 2, June 2025 25



1 (Tex. App.—Corpus Christi—Edinburg 2022).  As to the royalty, the appellate court 
sided with USM, affirming that portion of the district court’s judgment.   

As for the salt dome caverns, the appellate court sided with Meyers, 
reversing the district court’s judgment and holding that Meyers owned the caverns.  
In doing so, the appellate court relied on the Texas Supreme Court decisions in 
Humble Oil & Refining Co. v. West, 508 S.W.2d 812 (Tex. 1974) and Lightning Oil Co. 
v. Anadarko E&P Onshore, LLC, 520 S.W.3d 39 (Tex. 2017).  Those cases discussed 
subsurface ownership, though not in the context of salt dome caverns.  The 
appellate court rejected Mapco, Inc. v. Carter, 808 S.W.2d 262 (Tex. App.—
Beaumont), rev’d in part on other grounds, 817 S.W.2d 686 (Tex. 1991), which 
concluded that a salt dome cavern belonged to the mineral estate.   

Finally, the appellate court also concluded that, although USM could use 
the surface and subsurface (such as the caverns) as reasonably necessary to 
support its production of salt, USM could not use the surface or subsurface for other 
purposes. 

The Texas Supreme Court granted a petition for review. 

Ownership of Salt Dome Caverns 

The Texas Supreme Court agreed with the appellate court's conclusion 
that, absent language to the contrary in the instrument creating a severed mineral 
estate, salt dome caverns belong to the surface estate.  The Court reasoned that 
USM owned the salt in the subsurface, but that the owner of a mineral estate does 
not own any empty space in the subsurface.  The Court noted that it previously has 
stated this principle with respect to pore spaces in the context of oil and gas activity.   

USM sought to distinguish the oil and gas cases in which the Texas 
Supreme Court had concluded that subsurface pore spaces belong to the surface 
estate.  USM argued that solid minerals should be analyzed differently than fugitive 
minerals.  USM asserted that it owned not just the salt in the subsurface, but also 
the salt formations, and that the salt dome caverns were part of the formation.  USM 
relied in part on the 2008 transaction in which the owner of the severed mineral 
estate had transferred salt rights to USM.  That agreement purported to transfer the 
salt and “salt formations” to USM.   

The Court rejected USM’s arguments.  Although the 2008 assignment of 
salt rights to USM purported to transfer the salt and salt formations to USM, the 1947 
mineral severance had only purported to give the mineral estate owner the right to 
minerals.  That 1947 severance had not purported to give the mineral estate owner 
a right to mineral formations or salt formations.  Because a party cannot transfer 
more rights than the party has, the owner of the severed mineral estate could not 
have transferred rights to salt formations, at least not if such rights meant something 
more than a right to the salt itself.  Thus, USM owned the salt, but not the space 
where the salt was located, and certainly not void space left behind when salt was 
removed.   
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The Court cautioned that the rights granted in a mineral conveyance can 
vary depending on the language of the conveyance.  However, the Court stated 
that any open spaces left behind by the extraction of minerals—whether solid or 
fugitive—generally will belong to the surface estate.  Further, in this case, nothing in 
the 1947 conveyance prompted the Court to reach a different result, so Meyers 
owned the salt dome caverns. 

Use of the Salt Dome Caverns 

The Court noted that the owner of a mineral estate generally has an implied 
right to use the surface and subsurface as reasonably necessary to support mineral 
exploration and production of minerals from the tract subject to the mineral estate, 
but that the mineral estate owner generally cannot use the surface or subsurface 
for other purposes.  Under this principle, USM could use the salt dome caverns if 
such use was reasonably necessary for its production of salt—the only mineral that 
USM had a right to produce.  However, USM could not use the salt dome caverns 
for other purposes.  The Court noted that use of the caverns to store hydrocarbons 
produced elsewhere did not seem reasonably necessary for USM’s production of 
salt. 

Royalty 

The district court’s resolution of the royalty dispute was based in part on its 
agreement with USM’s evidence, rather than Meyers’s evidence, regarding the 
market value of the salt produced from the land. But another issue that factored into 
the dispute was whether Meyers was entitled to an in-kind royalty.  Meyers asserted 
that it was, but USM argued otherwise, and the district court had agreed with USM.  
This affected the district court’s ruling on certain evidentiary issues. 

At the Texas Supreme Court, USM argued that a decisive factor in 
determining whether a royalty owner is entitled to an in-kind royalty is whether the 
royalty clause refers to “delivery” of minerals to the royalty owner or to the credit of 
the royalty owner.  The original 1947 mineral severance had referred only to a royalty 
on oil, and it had referred to delivery of oil to the royalty owner or to a pipeline for 
the account of the royalty owner.  But the correction deed that clarified that the 
royalty owner’s royalty applied to gas and other minerals, as well as oil, had not 
referred to delivery of gas or other minerals.  According to USM, this meant that, 
while Meyers might be entitled to an in-kind royalty for oil, Meyers was not entitled 
to in-kind royalty on other minerals, such as salt. 

The Texas Supreme Court disagreed.  The original 1947 mineral severance 
had reserved to the surface owner an in-kind royalty on oil.  The correction deed 
indicated that the reserved royalty applied to all minerals.  Although the correction 
deed did not expressly state that the royalty on minerals other than oil was an in-
kind royalty, the Court concluded that the parties intended for the royalty on other 
minerals to be an in-kind royalty, just like the royalty on oil. 
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Contingency Planning Key for Addressing the Administration’s 
Tariff Policy 

Randal M. Whitlatch 
Steptoe & Johnson PLLC 

On April 2, the Trump administration announced its “Liberation Day” tariff 
policy. 1 On April 9, the Trump administration delayed the imposition of these 
reciprocal tariffs by 90 days except with respect to the tariffs imposed upon the 
People’s Republic of China.2 On Monday, May 12, 2025, the Trump administration 
and the PRC announced a temporary truce, under which the U.S. will cut extra tariffs 
it imposed on Chinese imports in April from 145% to 30% for the next three months, 
while Chinese duties on U.S. imports will fall to 10% from 125%. 3  

While the tariff situation is fluid, uncertainty remains, and these tariffs will 
likely continue to roil global supply chains, cause input scarcity, and result in higher 
prices throughout supply chains. Leaving aside the politics and merits of the tariffs, 
the fact is that companies must contend with them.  

While imports of oil, gas, and refined products were exempted from the 
tariffs—at least for now—the tariffs will likely impact companies in the oil and gas 
industry in other ways. Even prior to the announcement of the Liberation Day Tariffs, 
tariffs on steel and aluminum had already threatened to push up the cost of 
producing oil and building liquefied natural gas facilities in the United States due to 
the increased cost of drill pipe or otherwise. “Steel, both domestic and international, 
can take up to 10% of a company’s expenses.” 4  

Further, many companies in the oil and gas sector depend on imports 
targeted by the tariffs to sustain their field operations.5 A great deal of the critical 
equipment necessary to sustain field operations, including casing that protects 
drilling equipment, is sourced internationally.6 Up to 70% of the less critical materials 
used to drill, such as casing string on the surface, come from South Korea. 7 Supply 
chain disruptions and policy decisions can significantly impact these costs for 
operators. Additionally, if the tariffs lead to an economic downturn or sustained oil 
price volatility, it could also affect demand and deal a blow to the industry generally.8 

1 See Exec. Order No. 14257, 90 Fed. Reg. 15041 (Apr. 2, 2025). 
2 See Exec. Order No. 14266, 90 Fed. Reg. 15625 (Apr. 9, 2025). 
3 See Andrea Shalal et al., Global Stocks Rally after US, China Pause Tariff War, but Uncertainty 
Remains, Reuters (May 12, 2025, 8:26PM), https://www.reuters.com/world/china/us-china-reach-deal-
slash-tariffs-officials-say-2025-05-12/. 
4 Carlos Nogueras Ramos, West Texas, Oil Companies Brace for Downturn Following Trump’s Tariffs, 
The Texas Tribune (April 9, 2025, 4:00AM), https://www.texastribune.org/2025/04/09/west-texas-
permian-basin-oil-price-donald-trump-tariff/. 
5 See id. 
6 See id. 
7 See id. 
8 See id. 
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In short, the oil and gas industry is bound to feel some effects from these 
tariffs, and companies in the oil and gas sector will have to deal with these 
challenges. 
 

Even though any business strategy to mitigate the effects of these tariffs 
will likely be multi-faceted, to even begin to understand their options, businesses 
must first look closely at their commercial contracts. For companies situated in the 
middle of a supply chain, this includes looking closely at procurement contracts as 
well as sales contracts. 
 

Tariff increases may alter a party’s duty to perform under their commercial 
contracts. If tariffs are specifically covered by a force majeure clause or are 
unforeseen and have a net economic effect extreme enough, courts may find that 
companies are excused from performance.9 Commercial contracts may also have 
other provisions that could impact which party will bear the costs of tariffs.10  
 

It is therefore advisable for companies to look at their supply chains to 
determine if tariffs will affect them and look now at their commercial contracts to 
determine whether their pricing terms, force majeure clauses, or other provisions 
provide any sort of relief. Companies should be taking these steps now and not 
waiting 90 days to see how the tariffs may change.  
 

There are other strategic options to try to mitigate the effects of the tariffs, 
which might include: 
 

o Redesigning products to avoid using high tariff inputs; 
o Finding other sources of supply; or 
o Using creative supply chain financing to try to unlock dynamic discounts or 

other concessions to counter the cost increases associated with the tariffs. 
 

These are just a few other strategies companies may employ. However, the 
first step is to look now at your supply chains to determine whether and how tariffs 
will affect you. Then, look at your commercial contracts to determine whether your 
pricing terms, force majeure provisions, or other provisions might provide a basis 
for relief. 
 
 
 

 
9 Contra Shelter Forest Int'l Acquisition, Inc. v. COSCO Shipping Inc., 475 F. Supp. 3d 1171, 1186 - 1188 (D. 
Or. 2020). 
10 See id (referencing escalator provisions). 
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OPINION: It's Time to Modernize PHMSA 

Marcella Burke and Connor Mighell 
Burke Law Group 

In its first 100 days, the Trump administration emphasized the need to 
prioritize public safety and America’s interests while reducing regulatory costs—
especially in the area of energy production and supply. Consistent with these 
policies, the U.S. Department of Transportation (“DOT”) recently published a request 
for information (“RFI”), seeking the public’s input on ways DOT could update its 
“guidance, paperwork requirements, and other regulatory obligations” to achieve 
greater alignment with the Trump Administration’s deregulatory agenda while 
continuing to meet its statutory obligations and ensuring transportation safety. The 
RFI is specifically focused on Executive Orders 14219 and 14192, which require 
federal agencies to identify and rescind or modify regulations that are burdensome, 
unlawful, or outdated. The RFI presents DOT a golden opportunity to update its 
PHMSA regulations to modernize standards, enhance due process, and standardize 
inspections.  

PHMSA is the agency tasked with ensuring pipeline safety, but its efforts 
are hobbled by inconsistent and overly restrictive rules that do not account for 
modern processes and technological innovations. PHMSA regulations, while aimed 
at protecting public safety, often place disproportionate compliance burdens on the 
energy industry. For example, the longitudinal seam corrosion criteria under 49 
C.F.R. § 195.452 requires operators to repair even non-injurious corrosion within 180 
days. Altering the rule to focus only on harmful corrosion where advanced corrosion 
detection technology is used to identify problematic areas would reduce 
unnecessary repairs without compromising pipeline safety. DOT could also simplify 
the repair criteria under the same statute by consolidating 60- and 180-day repair 
timelines into longer 270- and 365-day categories, based on current pipeline 
construction capabilities. Extending the in-line inspection baseline to 7 to 10 years, 
with flexibility for more frequent inspections based on engineering analysis, would 
reduce operator costs while maintaining safety. And regulations for idled or out-of-
service pipelines under 49 C.F.R. § 195.402(c) do not account for how long pipes 
have been idle. Introducing flexible, operator-developed procedures with 
“grandfathering” provisions for existing idle pipes would create more predictable 
expectations and budgeting. 

Beyond these nuts-and-bolts regulatory changes, PHMSA’s enforcement 
processes need fixing. The DOT’s recently updated enforcement policy guidance 
falls well short of addressing critical due process issues. It largely ignores SEC v. 
Jarkesy, 603 U.S. 109 (2024), where the Supreme Court guaranteed a jury trial for 
administrative enforcement action seeking civil penalties. PHMSA (and indeed, all 
of DOT) should allow respondents to choose between in-house adjudication or 
federal court proceedings and make sure that in-house hearings adhere to the 
Federal Rules of Evidence and Civil Procedure.  

DOT’s policy guidance also fails to establish separation-of-function 
requirements, allowing intermingling of investigatory and enforcement staff. This 
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creates prejudgment risks. To safeguard impartiality, enforcement and investigative 
staffs should be thoroughly prohibited from ex parte communication. Reasonable 
discovery rights, including the ability to subpoena documents and testimony and 
access witness lists and pretrial documentations, are also necessary. PHMSA’s 
attempt at a Brady policy is likewise inadequate. The policy’s voluntary nature and 
allowance for disclosure post-trial undermine its effectiveness. To satisfy Brady, the 
policy must include a mandatory pre-trial disclosure requirement for exculpatory 
and impeachment evidence. 

Finally, PHMSA must standardize inspections and enforcement to increase 
its credibility. Currently, outcomes for inspections widely differ based on region and 
inspector. Standardizing protocols through centralized reviews of operator-level 
procedures, rather than redundant regional assessments, would reduce 
discrepancies and save time. PHMSA should audit the ten most common notices of 
violation across regions to identify and assess variations, and should then retrain 
inspectors and require performance audits to ensure uniform application of 
regulations. 

To make these reforms stick, DOT should take a page out of the President’s 
first administration and consider relocating PHMSA’s headquarters from 
Washington, DC to Oklahoma City, OK, where its pipeline inspector training center 
is already located. This move, akin to the Bureau of Land Management’s 2019 
relocation to Grand Junction, CO, would bring PHMSA closer to the heart of pipeline 
operations and refocus the agency on its core mission, fostering collaboration with 
inspectors and reinforcing a back-to-basics approach. DOT should also consider 
transferring PHMSA to the Department of the Interior and merging it with the Bureau 
of Safety and Environmental Enforcement (“BSEE”) a similar sub-agency concerned 
with safety in energy production. 

By updating PHMSA’s outmoded regulatory structure, strengthening its due 
process requirements to comply with Jarkesy, homogenizing inspections, and 
perhaps strategically relocating the agency, DOT can bring pipeline safety in 
alignment with the President’s goals of regulatory efficiency and accountability. 
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