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Young ITA is delighted to announce sixteen new appointments to its 

leadership team  

Over the past year, we have held 36 Young ITA events as well as reached a total of 

3374 Young ITA members representing 122 countries. We would like to say a big 

thank you to our outgoing board members for their fantastic services over the 

past year and congratulations to our new (and returning) chairs and co - chairs. We 

look forward to another successful year working with the ITA and continuing to 

expand on educational and leadership opportunities for young arbitration 

practitioners.  The full announcement can be read here .  

While board members appointed for 2023 - 2025 remain in their positions, the 

incoming board members for 2024 - 2026 are:  

¶ Ang®lica Mar²a Perdomo Luna (External Communications Co - Chair)  

¶ Derya Durlu G¿rzumar (Internal Communications Co - Chair)  

¶ Patricia Snell (Mentorship Co - Chair)  

¶ Santiago Pe¶a (Programs Co - Chair)  

¶ Rob Bradshaw (Thought Leadership Co - Chair)  

¶ Angelia Thng (Asia Co - Chair)  

¶ Iuri Reis (Brazil Co - Chair)  

¶ T²mea Csaj§gi (Eastern Europe Co - Chair)  

¶ Aayushi Singh (India Co - Chair)  

¶ Dhouha Oueslati  (Africa Co - Chair)  

¶ Edgar Eduardo Mendez Zamora (Central America Co - Chair)  

¶ Alejandro Martinez de Hoz (North America Co - Chair)  

¶ Fernando Ayala (South America Co - Chair)  

¶ Ana Martinez Valls (UK Co- Chair)  

¶ Alexis Foucard (Western Europe Co - Chair)  

¶ Louise Willneff (Middle East Co - Chair)  
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What do you find most enjoyable 

about practicing in the arbitration 

field?   

 

That learning never stops. Each case is 

a new universe for you to explore.  

 

Why did you become a lawyer? What 

top tips would you give to aspiring 

lawyers? 

 

In law, I found a versatile and 

powerful tool for progress. Of course, 

I didnõt know this when I was admitted 

to law school at 16, but I discovered it 

along the way ñthrough my classes 

and as I became more aware of my 

countryõs reality. This leads to my top 

tip for aspiring lawyers: donõt stress 

too much about choosing a specific 

path in law. Change is part of 

discovering what you want. For now, 

focus on giving your best as a lawyer 

and as a person, and the rest will fall 

into place.  

 

If you could travel anywhere in the 

world, where would it be?  

 

Tanzania.  

 

 

 

 

 

What are the top three things that visitors 

should do in Colombia?  

Visit the old walled city in Cartagena, 

Guatap® lake near Medell²n, and Ca¶o 

Cristales, the river of seven colors.   

 

What is your favourite dish to cook?  

Corn arepas with melted cheese.  
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On 19 June 2024, on Day 1 of the 36 th  

Annual ITA Workshop and Annual 

Meeting 2024, the Young ITA 

organised a panel discussion on due 

process challenges. The panel was 

moderated by Young ITA Chair, 

Karima Sauma  (DJ Arbitraje, San Jos®) 

and was comprised of Ruediger 

Morbach  (King & Spalding, Frankfurt) 

and Ricardo Chirinos (Covington & 

Burling LLP, Washington, D.C.).  

Ricardo Chir inos opened the 

discussion by addressing the evolving 

landscape of due process in 

international arbitration, emphasising 

the tension between maintaining 

procedural integrity and adapting to 

the increasingly complex nature of 

cross - border disputes. Mr Chirinos 

highlighted the growing concern of 

òdue process paranoia ó, where 

arbitrators become overly cautious in 

their procedural decisions, often to 

the detriment of the efficiency and 

effectiveness of the arbitration 

process.  

This paranoia stems from a fear of 

potential challenges to the fairness of 

proceedings, leading arbitrators to 

make overly conservative decisions 

that can prolong the arbitration 

unnecessarily. This is a heightened 

and exaggerated concern about due 

process issues in arbitration, beyond 

what is typically understood as òdue 

process paranoia .ó This second level 

of paranoia, in Mr Chirinosõ view, can 

further complicate proceedings by 

 

36th Annual ITA Workshop and Annual Meeting  

Young ITA Roundtable : Due Process Challenges -  Has it all 

gone too far for procedural fairness in international arbitration?  

Mr Chirinos referred to this 

concept, of anxiety that 

arbitrators feel about being 

perce ived  as  over l y 

concerned with due process 

(i.e., suffering from òdue 

process paranoia ó), as òdue 

process paranoia paranoia. ó  

ò 

ó 
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making arbitrators even more 

hesitant to take decisive actions, out 

of fear that their decisions might be 

viewed as insufficiently attentive to 

due process. Mr Chirinosõ opinion 

was that this dual paranoia creates a 

significant barrier to efficient 

arbitration, as it can lead to excessive 

procedural caution and, by extension, 

to delays and increased costs.  

Ruediger Morbach offered a different 

perspect ive ,  recogn is ing the 

importance of addressing òdue 

process paranoia ó but emphasising 

that the focus on ensuring fair and 

t r a n s p a r e n t  p r o c e d u r e s  i s 

fundamental to the legitimacy of 

arbitration. Mr Morbachõs own view 

was that, while the concerns raised by 

Mr Chirinos were valid, the solution 

lies not in reducing the emphasis on 

due process but in refining the 

guidelines that help arbitrators strike 

a balance between procedural caution 

and efficiency. Maintaining this 

balance is crucial for preserving the 

confidence of parties in the 

arbitration process.  

Following these opening remarks, the 

panellists engaged in a dynamic 

exchange,  w i th  Mr Chi r inos 

reiterating that an overemphasis on 

due process concerns, particular in 

the form of so -called òdue process 

paranoia paranoia, ó could hinder the 

arbitration process by making 

 

36th Annual ITA Workshop and Annual Meeting  
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arbitrators overly cautious and 

reluctant to take firm decisions. Mr 

Morbach, on the other hand, 

maintained that the primary concern 

should be ensuring that all parties 

feel their rights are fully respected 

throughout the arbitration.  

The session concluded with an 

interesting discussion between the 

panellists and members of the 

audience. One audience member 

questioned whether the increasing 

focus on due process might lead to a 

rigid procedural framework that could 

stifle the flexibility for which 

arbitration is known and liked. In 

response, Mr Chirinos acknowledged 

this risk, reiterating the need for a 

more nuanced approach that allows 

arbitrators to exercise discretion 

without the overhang of òparanoia ó. 

Another audience member asked how 

arbitrators could better communicate 

their procedural decisions to avoid 

perceptions of unfairness, with Mr 

M o r b a c h  r e s p o n d i n g  t h a t 

transparency and clear explanations 

of procedural choices are key to 

maintaining trust.  

The panel discussion underscored the 

challenges arbitrators face in 

navigating the fine line between 

upholding due process and avoiding 

procedural delays, with the active 

participation of the audience 

reflecting the collective desire within 

the  i n te rna t i ona l  a rb i t ra t i on 

community to find that delicate 

balance.  

By Harriet Gibson - Horswell (Associate 

at Orrick, Herrington & Sutcliffe) 

(hgibson@orrick.com)  

*****  
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Perspectives and Crossroads from the 

East: Emerging Roads  

The ITAõs webinar series "Perspectives 

and Crossroads from the East" kicked 

off on 17 April 2024 with its 

inaugural panel session. The session, 

entitled òEmerging Roadsó, focused 

on the future of arbitration and 

dispute resolution in the Middle East 

and beyond.  The panel was 

moderated by Ibrahim Ati (New York 

City Bar Association) . Members of the 

panel drew on a range of experiences 

i n  a r b i t r a t i o n  a n d  d i s p u t e 

resolution  from different geographies 

and legal methodologies.  

The sess ion began wi th an 

introduction to the aim of the series: 

to foster a novel dialogue in 

arbitration across the Middle East by 

incorporating insights from a broad 

spectrum of voices, including 

g o v e r n m e n t  o f f i c i a l s ,  l e g a l 

practitioners, industry figures, and 

trade analysts.  

The discussion started with Ahmer 

Bilal Soofi (ABS & Co), the former 

Minister of Law, Justice and 

Parliamentary Affairs in Pakistan and 

a leading jurist.  He opened 

discussions by shedding light on the 

innovative application of international 

legal principles in Pakistan. He delved 

into how Pakistan has navigated 

complex sovereign/investor disputes 

amidst regional geopolitical tensions. 

Mr. Soofi  emphasized the significance 

of alternative dispute resolution (ADR) 

mechanisms and how Pakistan has 

tailored these to meet its own specific 

challenges. He also touched upon the 

impact of global sanctions and the 

Belt and Road Initiative on dispute 

resolution practices. Among other 

things, Mr. Soofi  advocated for the 

adoption of faith - based arbitration 

methods and the exploration of 

artificial intelligence to enhance the 

efficiency and fairness of dispute 

resolutions.  
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Next, Hamza Nizam Kazi (Jaffer 

Brothers), with reference to the MENA 

region, introduced the concept of 

òGreener Arbitrationsó, focusing on 

the need for sustainable practices 

within the arbitration process. He 

outlined the initiative's guiding 

principles, emphasizing the reduction 

of the arbitration process's carbon 

footprint through electronic 

submissions, video conferencing, and 

the promotion of environmentally 

friendly practices among suppliers 

and service providers. Mr. Kazi 

presented a compelling case for the 

environmental necessity and ethical 

imperative of adopting greener 

arbitration practices.  

Eugenia Stavropoulou  (Kim & Chang) 

offered a generational viewpoint on 

arbitration, focusing on South Korea's 

growing influence in the Arabian 

Peninsula and the importance of 

harmonization in international 

dispute resolution. She emphasised 

that increased time and cost for 

infrastructure in the region was 

presenting a challenge to settlement 

of issues under international 

arbitration. Ms.  Stavropoulou  argued 

for the prioritization of mediation 

over arb i trat ion to maintain 

commercial relationships and manage 

rising arbitration costs.  

The discussion moved to Ank Santens 

(White & Case). who explored 

innovative avenues in arbitration, 

emphasizing technology, diversity, 

and sustainability. She discussed how 

artificial intelligence could 

revolutionize case management, the 

critical importance of diversity in 

arbitration panels, and the push 

towards environmentally sustainable 

arbitration practices. Ms. Santens 

highlighted ongoing efforts to 

position the Middle East as an 

attractive venue for arbitration and 

called on the younger generation to 

lead these innovation efforts.  

The session concluded with a 

collective reflection on the 
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importance of fostering a new 

chapter in arbitration dialogue, 

marked by enriched discussions and 

fresh visions for legal practices. The 

panelists collectively underscored the 

significance of innovation, 

sustainability, and inclusivity in 

shaping the future of legal 

frameworks and dispute resolution 

mechanisms, particularly in the 

Middle East and beyond.  

By Christian Amos (Ankura, London), 

(christian.amos@ankura.com ) 

*****  
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Perspectives and Crossroads from the 

East: Shores of the Red Sea  

The ITAõs webinar series "Perspectives 

and Crossroads from the East " 

continued on 20 May 2024 with an 

exceptional panel session titled 

òShores of the Red Sea .ó This 

distinguished panel, with a keynote 

address by His Excellency Mr. 

Moustafa El Bahabety, Deputy 

Minister of Justice for Arbitration and 

International Disputes of Egypt, 

brought together experts in various 

sectors, including construction, trade, 

and energy. Each speaker contributed 

their profound insights and vast 

experience to the discourse on 

arbitration and dispute resolution in 

the Middle East.  

The panel comprised:  

Ŀ His Excellency Mr. Moustafa El 

Bahabety , Deputy Minister of 

Justice for Arbitration and 

International Disputes of Egypt  

Ŀ Mr. Ibrahim Shehata , a prominent 

Egyptian lawyer specializing in 

international arbitration  

Ŀ Mr. Daniel J. Boyle , an international 

strategist and formerly strategic 

planning advisor at Saudi 

Aramco  

Ŀ Ms. Antonia Birt , a partner at Reed 

Smith with extensive experience 

in the MENA region  

Ŀ Dr. Talal Jaber , Head of the 

Disciplinary Council at the Beirut 

Bar Association  

Ibrahim Ati,  member of the New York 

City Bar Associationõs Arbitration 

Committee and Vice - Chair of the 

American Bar Associationõs Dispute 

Resolution Committee, moderated the 

discussion. Mr. Ati introduced the 

session by highlighting the ITA's 

commitment to fostering a novel 

dialogue in arbitration across the 

Middle East, incorporating insights 

from a broad spectrum of voices.  

The session commenced with a 

keynote address by His Excellency Mr. 
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Moustafa El Bahabety , a central and 

renowned figure in Egyptõs 

international arbitration landscape. 

Mr. El Bahabety's address, delivered 

in Arabic and translated directly by 

Ibrahim Shehata, underscored the 

significant progress made under his 

leadership. He noted that when he 

assumed office, there were around 

110 active cases involving Egypt; 

nearly nine years later, that number 

has been reduced to approximately a 

dozen, showcasing the effectiveness 

of his initiatives and progress made 

by Egypt in the international 

arbitration market . 

Following the keynote speech, the 

discussion was taken up by the other 

panel lists.  

Ibrahim Shehata  began with an in -

depth analysis of Egypt's evolving 

arbitration processes. He discussed 

the increasing attractiveness of the 

Egyptian market for foreign 

investments, particularly highlighting 

the construction of a new 

administrative capital and important 

investments from the UAE and Saudi 

Arabia, nearing 100 billion USD. Mr. 

Shehata provided practical insights on 

navigating arbitration in Egypt and 

handling international cases with 

Egypt as the seat, emphasizing the 

importance of understanding the 

local legal landscape.  

Daniel J. Boyle  shared his 

perspectives on the energy sector, 

particularly within the framework of 

Saudi Vision 2030. He elaborated on 

strategic initiatives undertaken by 

Saudi Aramco and their broader 

implications for regional energy 

markets. Mr. Boyle emphasized the 

critical role of arbitration in managing 

disputes arising from these 

transformative projects, highlighting 

the need for robust dispute resolution 

mechanisms.  

Antonia Birt  offered valuable insights 

into trade disputes between the 

Arabian Peninsula and the African 

continent across the Red Sea. She 

explored how commercial arbitration 

integrates with the growing economic 
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relations and trade activities between 

the Gulf and Africa as a safe dispute 

resolution method, identifying 

common disputes and key 

considerations for counsels operating 

in this region. Ms. Birt discussed the 

novel influence of the Saudi Center 

for Commercial Arbitration (SCCA) on 

cross - border disputes and advocated 

for commercial arbitration as the 

preferred method for resolving trade 

disputes.  

Dr. Talal Jaber  concluded the panel 

with an exploration of the ethical 

responsibilities and obligations of 

arbitrators in the Middle East. He 

highlighted key considerations that 

distinguish Middle Eastern arbitration 

from cases in the US or Europe and 

stressed the importance of adhering 

to strong ethical standards amidst 

increasing stakes in the region.  

The session concluded with a 

collective reflection on the 

importance of innovation, 

sustainability, and inclusivity in 

dispute resolution mechanisms in the 

Middle East. During a Q&A with the 

attendees to close the event, the 

panel lists underscored the need for 

continuing these enriched discussions 

and fresh visions to enhance the 

arbitration dialogue across the region 

and beyond.  

Overall, this session of the ITAõs 

webinar series exemplified a high -

calib re exchange of ideas and 

expertise, highlighting critical 

developments and innovative 

approaches in arbitration and dispute 

resolution. It provided invaluable 

insights for practitioners and 

stakeholders engaged in the Middle 

Eastõs evolving legal landscape, 

reinforcing the ITA's role in 

promoting excellence and thought 

leadership in international arbitration . 

By Nour Sheri, Cairo & London, 

(Noursherif111@yahoo.com)  

*****  
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Continuing the successful series titled 

òPerspectives and Crossroads from 

the East" 

On July 23, 2024, the Young ITA 

hosted a new Young ITA Talks Middle 

East virtual seminar, continuing the 

successful series titled òPerspectives 

and Crossroads from the East.ó The 

seminar aimed to enrich the 

international arbitration community 

by reviewing the experiences of 

arbitration in the global East.  

Our distinguished moderator, Ms. 

Nadya Rouben , Legal Director at DLA 

Piper Londonõs Commercial Litigation 

and International Arbitration, guided 

the discussion through a historic 

review of international arbitration in 

Asia and the Middle East, and the 

remarkable efforts of arbitration 

centers in the region to develop a 

regionally targeted experience in the 

arbitration industry through periodic 

updates of institutional rules. 

Speakers then reflected upon their 

experiences with arbitration in 

Asia and the Middle East to envision 

what  fu ture  cha l lenges and 

possibilities might face arbitration in 

the region.  

At the seminar`s beginning, Mr. 

Ibrahim Ati , Young ITA Co - Chair for 

the Middle East region, provided a 

remarkable and concise introduction 

to the series, highlighting the 

remarkable success of previous 

seminars.  

During the seminar, Ms. Nadya 

Rouben moderated a discussion with 

Mr. Toby Landau , an international 

arbitrator and legal counsel. They 

explored modernizing arbitration 

rules and their impact in the East and 

Middle East regions. Mr. Landau 

emphasized the importance of 

updating rules to match evolving 

legal and commercial landscapes. 

Balancing global consistency with 

local challenges is key. Evolving laws 

shape arbitration practices, and 

cooperation among centers fosters a 

global market. The professionõs 
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challenge is maintaining prestige 

amidst change.  

Ms. Nadya Rouben then invited Ms. 

Gloria Lim , CEO of the Singapore 

International Arbitration Centre (SIAC)  

to discuss the evolution of arbitration 

from SIACõs perspective. With a three

- decade track record, SIAC plays a 

pivotal role in international trade, 

especially given Singaporeõs status as 

an eastern hub. During the 

discussion, Ms. Nadya Rouben 

inquired about SIACõs rule 

amendments to address practical 

needs. Ms. Gloria Lim emphasized 

that procedural rules must adapt to 

meet partiesõ requirements. The 2016 

SIAC Rules incorporated diverse 

mechanisms for efficiency based on 

dispute complexity. Subsequently, the 

conversation shifted to cooperation 

agreements between SIAC and Middle 

East arbitration centers, including in 

Riyadh, Bahrain, and Abu Dhabi. Ms. 

G l o r i a  L i m  h i gh l i gh te d  t he 

significance of these agreements, 

which grant users access to multiple 

ce n te r s ,  e n ha n c i ng  t he i r 

arbitration experience amidst global 

complexities.  

Ms. Nadya Rouben next invited Dr. 

Hamed Merah , CEO of the Saudi 

Center for Commercial Arbitration 

(SCCA), to discuss the significance of 

es tab l i s h ing  a r b i t r a t i on  and 

alternative dispute resolution (ADR) 

centers in the Middle East. Dr. Merah 

h i g h l i g h t e d  t h e  h i s t o r i c a l 

development of Saudi legislation 

supporting arbitration and ADR since 

1940. He also explained the role of 

the Saudi judicial system and how 

SCCA collaborates with the Ministry of 

Justice to enhance training expertise. 

Fur thermore ,  he  commended 

government support, acknowledging 

several legislative amendments that 

encourage including SCCA clauses. 
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Dr. Hamed pointed out that the 2023 

updates to the Saudi Arbitration Rules 

aim to improve efficiency and 

enhance the overall experience for 

arbitral parties.  

Ms. Nadya Rouben invited Dr. Ismail 

Selim, Director of the Cairo Regional 

Center for International Commercial 

Arbitration (CRCICA), to discuss 

recent updates to the CRCICA Rules. 

Dr. Selim highlighted key features, 

including provisions on consolidation 

of arbitrations, early dismissal of 

claims, Emergency Arbitrator Rules, 

online arbitration filing, and third -

party funding. Technology integration 

enhances transparency and efficiency 

within CRCICA. CRCICA prioritizes 

maintaining its reputation and 

fostering judicial development. Lastly, 

Dr. Selim also introduced IFCAI ñan 

international institution promoting 

re la t i ons  among commerc ia l 

arbitration centers worldwide.  

Ms. Nadia then invited Prof. Mohamed 

Abdel Wahab  (Founding Partner of 

Zulficar & partners, President elect of 

the Chartered Institute of 

Arbitrators 2025)  to share his 

insights on arbitration in the Arab 

world. He praised the regionõs 

remarkable progress and highlighted 

its potential for stimulating the 

arbitration industry. Key areas include 

abundant resources, academic 

development, and special ized 

programs covering disciplines like 

engineering and energy arbitration . 

Addressing challenges, Prof. Wahab 

emphasized the need for professional 

practices aligned with cultural and 

jurisdictional features. He also 

stressed measuring efficiency, 

enriching legal l ibraries, and 

understanding regional business 

practices to prevent future conflicts . 

He closed by commenting on the key 

role international centers play in 

knowledge transfer and training for 

i n t e r n a t i o n a l  a r b i t r a t i o n 

professionals.  

By Khalaf Bandar Khalaf (Khalaf 

Bandar Law Firm, Riyadh)  

(Khalaf.b@outlook.sa ) 

*****  
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A Breakfast Conversation: 

Opportunities and Dispute Resolution 

in the Asia - LATAM Corridor  

On 8 May 2024, a Breakfast 

Conversation on Opportunities and 

Dispute Resolution in the Asia -

LATAM Corridor, presented by the ITA 

and co - sponsored by Herbert Smith 

Freehills, was hosted at Herbert Smith 

Freehills' Hong Kong office.  

The Breakfast Conversation was 

moderated by Alice Wang  (Pinsent 

Masons, Hong Kong, and Young ITA 

Asia Co - Chair) and featured a diverse 

line - up of speakers, including Cecilia 

Flores Rueda  (FloresRueda Abogados, 

Mexico City), Eduardo Dami«o 

Gon­alves (Mattos Filho, S«o Paulo), 

Eva Chan (Skadden, Arps, Slate, 

Meagher & Flom LLP and Affiliates, 

New York, and Young ICCA co - chair), 

Joshua Karton  (Associate Professor of 

Queenõs University Faculty of Law, 

Kingston, Ontario), and Murphy Mok  

(Herbert Smith Freehills, Hong Kong).  

Setting the scene  

Eduardo Dami«o Gon­alves set the 

scene by commenting on the sectors 

that are witnessing the most Asia -

LATAM arbitration activity, including 

mainly infrastructure, real estate, 

transportation, mining, renewable 

energy and supply of commodities.  

Mr. Dami«o Gon­alves then discussed 

the impact of BITs on arbitrations and 

investor confidence. He noted that, 

while LATAM parties have been one of 

the major users of the arbitration 

mechanisms in the ICSID Convention, 

there has been pushback from some 

LATAM countries. Withdrawals from 

the ICSID Convention by Bolivia, 

Ecuador (before it re - ratified the 

ICSID Convention) and Venezuela 

were highlighted. Mr. Dami«o 

Gon­alves also commented on the 

status of Brazil as the largest 

recipient of foreign direct investment 

in the region despite Brazil never 

having signed or ratified the ICSID 
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Convention, and having signed or 

ratified very few BITs. While 

agreements between investors and 

the Brazilian government might 

provide for dispute resolution 

mechanisms, usually commercial 

arbitration, there is no simple answer 

to how investor - state disputes are 

resolved in Brazil in the absence of 

any contractual basis. However, Brazil 

is notably not under any significant 

pressure to adopt investor - state 

arbitration mechanisms more widely, 

internally or by foreign investors.  

In relation to BITs, Joshua Karton 

explained that the economic evidence 

that BITs lead directly to investment 

growth is weak. While the availability 

and use of investor - state arbitrations 

promote the rule of law, they may not 

make large economic differences. 

This was echoed by Mr. Dami«o 

Gon­alves, who referenced China's 

significant investments in Brazil 

despite the lack of a BIT between the 

two countries.  

 

 

Geopolitics  

The panel next held a discussion, led 

by Eva Chan, about how geopolitical 

shifts might influence Asia - LATAM 

arbitrations. It was noted that the 

answer to this reflects how 

geopolitical shifts influence Asia -

LATAM investments. Eva explained 

that geopolitical shifts influencing 

investments can be categorised into 

three phases. First, there was the "oil

- for - loans" push by China following 

the financial crisis, by which China 

offered enormous loans, including to 

LATAM countries, at a time when the 

capital markets were very limited. 

Second, the Belt and Road Initiative 

was launched in 2013 which linked 
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China and other regions of the world 

for investment purposes. It did not 

initially cover LATAM but was 

extended to do so as China 

recognised opportunities in the 

region, including in relation to the 

availability of natural resources in 

LATAM and the potential 

diversification of China's investments. 

The third, current and amorphous 

phase of geopolitical shifts affecting 

Asia- LATAM investments is the US -

China trade war, which has affected 

where the US and China have 

focussed their respective foreign 

investments.  

Murphy noted that, as China is now 

the second largest trading partner of 

LATAM, LATAM parties could be 

slower to commence arbitrations 

against their Chinese counterparts. 

Moreover, as China becomes more 

assertive and Chinese companies 

become quicker to protect their 

interests through dispute resolution, 

we can expect not only more 

arbitrations involving Chinese parties 

but also more aggressive strategies, 

more sophisticated tactics and 

potentially even greater willingness to 

challenge awards.  

Murphy further observed that, given 

US- China tensions, Chinese parties 

will likely grow more sensitive to the 

neutrality of arbitrator candidates, 

their nationalities, and their cultural 

backgrounds. US - China tensions 

mean that these factors might impact 

upon the dynamics between tribunal 

members and, in turn, the decision -

making process and outcomes in 

arbitrations.  

Cultural differences  

Finally, the panel shared their insights 

on how cultural and linguistic 

differences may impact on the 

management and outcomes of Asia -

LATAM arbitrations.  

Cecilia Flores Rueda opened with a 

presentation on how cultural 

differences (those between Asia and 

LATAM, but also intra - regional 

differences) may feature in 
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arbitrations. They can take various 

forms, such as linguistic barriers, 

different expectations about the legal 

process and different approaches 

generally to conflict resolution. She 

took the example of a dispute 

regarding the Cadereyta  refinery, 

which involved Mexico and a 

consortium of German and Korean 

investors, to illustrate that these 

differences can majorly affect arbitral 

processes. For example, the 

arbitration was conducted in English, 

despite that not being the primary 

language of any party. However, the 

experience was aided by the efforts of 

those involved to transcend cultural 

barriers, including by the counsel 

teams being alert to possible cultural 

nuances.  

These points were echoed by other 

speakers. Murphy Mok referenced 

The Culture Map  by Erin Meyer, which 

assesses cultural differences by 

various criteria, and noted that 

counsel and tribunal members may 

be influenced by features of their own 

cultures and those of others 

participating in arbitral processes, 

including, for example, in relation to 

assessing credibility of evidence or 

submissions. Mr. Karton agreed, 

adding that, despite cultural gaps, 

arbitration practitioners can take 

advantage of a common professional 

culture that has historically come 

from arbitration practices in London, 

New York and Paris. However, he 

emphasised that there is also an 

opportunity to build an arbitration 

system that works for, and takes into 

account the dispute resolution 

traditions of, Asian and LATAM 

parties.  

Following the insightful panel 

discussion and an interactive Q&A 

session, the event concluded with a 

networking session and, of course, 

breakfast.  

By Steven Chua (Herbert Smith 

Freehills, Hong Kong)  

(Steven.Chua@hsf.com)  

*****  
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Arbitraje en Tiempos de Crisis: 

Cambio Clim§tico, Conflictos 

Geopol²ticos, Sanciones y Conflictos 

Armados  

In the framework of the Second 

Mexico Arbitration Week, on 27 May 

2024 #YoungITATalks Mexico held a 

conference on òArbitraje en Tiempos 

de Crisis: Cambio Clim§tico, 

Conflictos Geopol²ticos, Sanciones y 

Conflictos Armados ó.  The 

discussion was led  by a diverse 

panel of speakers moderated by Ana 

Sof²a Vargas Hern§ndez (Member of 

the General Secretariat, Centro de 

Arbitraje de M®xico). 

Sylvia S§mano Beristain (Associate, 

Hogan Lovells) began the conference 

by explaining the fundamental 

differences between international 

investment arbitration and 

commercial arbitration in relation to 

the parties, how consent is given, 

the nature of the claims and the 

consequences, pointing out that 

cases from the first receive much 

more publicity. In subsequent 

interventions, she analyzed where 

the effects of war are seen on 

arbitration and investments, namely 

on people, real estate/infrastructure 

and the reaction of States. In the 

case of commercial arbitration, she 

specified that although the cause of 

the dispute may be the same (in this 

example, war), the subject matter 
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will be contractual obligations, so it 

will be necessary to prove the 

unpredictable nature of the conflict 

in order to be able to allege force 

majeure. In addition, she established 

that each commercial arbitration 

must be dealt with on a case - by-

case basis because its private nature 

limits the partiesõ and arbitratorsõ 

knowledge of precedents.  

From a non - legal perspective, 

Ricardo Smith Nieves  (Advisor, 

Fundaci·n Desarrollo Humano 

Sustentable) discussed the current 

geopolitical, armed conflict and 

climate change risks that could 

affect arbitration. First, he analyzed 

global conflicts linked to a 

multipolar world, in which the 

United States continues to support 

its allies, China emerges as a major 

geopolitical actor producing 

technological tensions, and conflicts 

in Yemen, South Sudan and Haiti 

disrupt international security. Mr. 

Smith Nieves then spoke about 

climate change and the predictability 

of its effects, stating that the UN 

Intergovernmental Panel on Climate 

Change has studied trends that can 

already be considered risks that 

businesses can recognize and 

respond to. Therefore, he stated 

that Western companies today are 

subjecting themselves to the risk of 

regulation associated with these 

current developments in order to 

preserve supply and value chains, as 

well as to respond to State demands 

for green energy transition.  

Josefina Silva Lavin  (Lawyer, King & 

Spalding), for her part, addressed 

State responsibility in the context of 

damage to investments caused by 

external and internal armed 

conflicts. Overall, she found that 

States are responsible for protecting 

foreign investments when armed 

conflicts occur due to the fair and 

equitable treatment standard, as 

treaties apply even in cases of war. 

However, she underlined that State 

responsibility must be assessed on a 

fact - specific basis, specifically with 
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regard to damages incurred during 

internal armed conflicts. In addition, 

Silva Lavin stressed that investment 

treaties are being modernized to 

further detail the protections 

provided, as well as to reflect 

environmental considerations.  

Finally, Iv§n Esquivel (Associate, 

Cuatrecasas) agreed that investment 

treaties do indeed protect 

investments from damage caused by 

armed conflict through a systematic 

interpretation. To illustrate this point, 

he brought up the 2014 invasion of 

Crimea by the Russian Federation, 

where Ukrainians sought to protect 

their investments after the invasion 

through international arbitration, and 

tribunals found that Russia violated 

international law in expropriating 

their investments. He then went on to 

discuss how Russian regulations were 

changed to prevent further 

arbitration, describing new rules that 

penalize investors who attempt to do 

so. On climate change, he discussed 

State obligations under the 2015 

Paris Agreement and the 1993 
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Convention on Biological Diversity, 

noting that more and more treaties 

contain environmental issues.  

In conclusion, the conference was an 

enlightening experience that 

deepened the understanding of the 

intricate ways in which the current 

global crises impact the field of 

arbitration. The diverse perspectives 

shared by the speakers highlighted 

the dynamic interplay between legal 

frameworks and real - world issues 

such as geopolitical tensions, climate 

change and armed conflict. This event 

highlighted the importance of staying 

informed and adaptable in the 

constantly evolving landscape of 

international arbitration, as this 

means of dispute resolution will 

continue to play a key role in the 

resolution of complex international 

disputes.  

By Santiago Yarahu§n Dodero (Lawyer 

at the Legal Office for International 

Trade Law of the Mexican Ministry of 

Economy, Mexico City) 

(santiago.yarahuan@outlook.com ) 

*****  
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Conflict Management 4.0 for Techies 

and Start - Ups 

On June 6, 2024, the "Conflict 

Management 4.0 for Techies and 

Start - Ups" conference in the 

#YoungITATalks series was hosted at 

WAGNER Arbitration in Berlin. The 

event focused on innovative 

approaches to conflict resolution 

within the tech and start - up 

industries. It was open for a diverse 

group of professionals  and legal  

experts,  to discuss  the latest  

strategies  and tools  for effective 

conflict management.  

The evening  began  with  a warm  

welcome  from  the  host, Dr.  Phillip  

Wagner  (Attorney  at Law, New York) 

partner at Wagner Arbitration and 

Dr. R¿diger Morbach, Associate at 

King & Spalding Frankfurt and Young 

ITA Co- Chair for Western Europe. 

They highlighted the significance  of  

conflict  management  in  the  fast -

paced  and  often  volatile  start - up  

environment. The welcome was 

followed by an introduction to Dr. 

Alexander Steinbrecher , Chief of 

Legal Affairs  at BVG, Berlinõs public  

transport  company,  who  delivered  an 

inspiring  keynote  speech. Known for 

his extensive experience in dispute 

r e s o l u t i o n  a n d  i n n o v a t i v e 

approaches, Dr.  Steinbrecher  

focused  on  òConflict Management  

4.0,ó sharing  ten  golden  rules  derived  

from  his personal and professional 

experiences across the legal field 

and var ious  t ranspor ta t i ons 

industries.  

Dr. Steinbrecher's discussion on the 

golden rules for conflict management 

underscored their practicali ty, 

emphasizing the importance of self -

awareness and professionalism in 

handling conflicts, regardless of oneõs 

position within a company. He 

advocated for separating facts from 
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emotions and utilizing mediation to 

a d d r e s s  e m o t i o n a l  a s p e c t s 

constructively. Understanding  the  

difference  between  underlying  

interests  and  stated  positions  was 

crucial  in his  talk,  focusing  on 

resolving  these  interests  through  deep  

conversations  that  go  beyond  legal 

stances.  

He highlighted the significance of  

effective conflict  closure,  drawing  

inspiration from popular culture to 

stress its importance. Rational 

decis ion - making,  gu ided by 

principles of cognitive  psychology,  

such  as those  outlined  by Daniel  

Kahneman  in  his  books òThinking 

fast and slow ó and òNoiseó, allow 

parties to make more rational and 

less biased decisions.  

Additionally,  he suggests  reference  

class  forecasting,  which  involves  

using  data  analytics  and historical  

cases, for  predicting  outcomes  and  

costs  of  the  dispute  resolution  

processes  outlined in the book òHow 

big things get done ó by Bent Flyvbjerg 

and Dan Gardener. Also, the 

awareness of Commercial Conflicts of 

Interest: Remaining vigilant about the 

potential for advisors  to  prioritize  

their  own  commercial  interests  over  

those  of  their  clients. In  his  last  point 

he mentioned the importance of 

being aware of potential commercial 

conflicts of interest among advisors 

and ensuring that advisors are 

committed to effective conflict 

management and genuinely invested 

in resolving their clientõs issues. 

The event concluded with a dynamic 

discussion offering attendees a 
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valuable opportunity to engage 

directly with the panellists. Within this 

discussion, Dr. Steinbrecher stressed 

the use of different tools depending 

on the case specifics, emphasizing 

teamwork with the proverb "Two 

heads are better than one."  

Prof.  Dr. Jºrg Risse, Partner  at Baker 

McKenzie  Frankfurt,  who  joined  the  

event  as a special  guest, highlighted 

that generally lawyers are trained to 

argue rather than negotiate. 

òNegotiation involves f inding 

mutually agreeable solutions, unlike 

arguing which often does not lead to 

satisfactionó ð he emphasized. 

Professor Risse  agreed with Dr.  

Steinbrecher  on the need for more  

negotiation  skills  among  lawyers  and  

added  that  merely  knowing  about  

biases  and  noise is not sufficient but 

discussing these issues with others 

is what truly makes a difference. He 

agreed with the opinion of selecting 

three arbitrators instead of one sole 

arbitrator to benefit from diverse 

perspectives.  

During the further discussions, Dr. 

Morbach raised concerns about 

managing relationships with advisors 

who may prioritize their own interests 

over collaborative efforts. This issue 

is particularly  challenging  for  external  

counsel  who  need  to  demonstrate  

their  value  to  the  client while 

managing liability concerns.  

Key points discussed included the 

importance of clear communication 

and understanding each other's roles, 

the need for external lawyers to 

demonstrate expertise without 

fostering competition , and  the  

benefits  of  ADR methods  in  terms  of  

cost  and  time  efficiency,  particularly 

for tech  startups. Presenting  data and 

case studies  can help in - house 

counsel  become more familiar with 

ADR. Addressing internal resistance 

requires diplomacy and a focus on 

shared goals.  External  lawyers  should  

bu i ld  t rus t  and  show  the i r  

commitment  to  the  client's  interests. 

The dynamics differ between startups 

and established companies, with 
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startups prioritizing efficiency and 

established companies requiring 

navigation through internal politics.  

The insightful discussions  were 

followed  by a  networking  session,  

creating  a vibrant  platform for the 

professionals to connect, exchange 

ideas, and share their experiences.  

By Mohammed Keshtari (LL.M. 

Candidate at Humboldt Universitªt zu 

Berlin, Berlin)  

(m.keshtari@gmx.de)  

*****  
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Due Process Paranoia and Efficient 

Dispute Resolution  

On June 13, 2024, Santiago Pe¶a 

(Young ITA South America Co - Chair) 

and Pablo Jaroslavsky (ICC YAAF 

Representative for Latin America) 

presented the latest event in the 

series of #YoungITATalks South 

America entitled òDue process 

paranoia and efficient dispute 

resolutionó.  

The very well - attended conference 

was overseen by Mr. Juan Ignacio 

Gonz§lez Mayer (Senior Associate at 

Dechamps International Law, Buenos 

Aires) as moderator and three 

prominent speakers: Mr. Federico 

Campolieti  (Member of the ICC 

International Court of Arbitration and 

Partner at Bomchil, Buenos Aires), Ms. 

Mar²a Alejandra Etchegorry (National 

Deputy Director of the International 

Affairs and Disputes Area of the 

Argen t ine  Na t iona l  T reasury 

Procuration) and Ms. Mar²a In®s Sola 

(Legal Manager at Pan American 

Energy, Buenos Aires). The speakers 

discussed the so -called òdue process 

paranoiaó in international arbitration 

and the challenge of balancing 

efficiency with partiesõ due process 

r i g h t s ,  p r o v i d i n g  d i f f e r e n t 

perspectives based on their extensive 

experience and diverse roles in 

international arbitration.  

First, the speakers addressed the 

existence of the òdue process 

paranoiaó phenomenon and whether 

it can be qualified as a real problem 

in international arbitration. The panel 

were asked about the findings of the 

2021 International Arbitration Survey 

conducted by Queen Mary University 

of London and White & Case, 

regarding the arbitral tribunalõs 

powers to conduct the proceedings 

and how these powers could address  

due process paranoia, as well as 

procedural misconduct from the 

parties and/or their representatives. 

The speakers also discussed if there 

is a genuine need for rules expressly 
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recognising the arbitratorõs power to 

sanction the parties and/or their 

representatives for procedural 

misconduct, and whether arbitral 

tribunals would act differently if such 

rules were in place  

Next, the discussion moved to the 

limits of arbitral reasonableness, 

particularly regarding partiesõ 

requests to submit comments on 

several issues throughout the 

proceedings. A consensus emerged 

that, despite the existence of a 

òmodeló recommended good practice 

for proceedings, not all procedures 

should be identical. Thus, while a 

request for an extension of time to 

file a submission would not be 

problematic per se , it would be if it is 

aimed at obstructing the proceeding, 

in which case the arbitral tribunal 

should act to prevent such conduct.  

The panel further examined whether 

remote hearings could affect due 

process and recalled the virtual 

experience during the pandemic, 

noting the practical difficulties it 

presented. The benefits of the hybrid 

mode, particularly for procedural 

hearings, were recognized for 

reducing costs and saving time. 

However, the speakers concurred that 

virtual hearings still need refinement, 

as not everyone is adequately 

prepared or has the necessary 

support to conduct them efficiently. 

There was a general preference for in

- person hearings for evidentiary 

hearings on the merits.  

Finally, the panel discussed the 

reasons why arbitral tribunals may 

end up acting so cautiously. In 

particular, tribunals may fear the 

possibility of annulment by courts at 
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the seat, even though the annulment 

of awards due to procedural decisions 

seems to be rare in practice.  

The event concluded with questions 

from the audience to all the panelists. 

After the conference, Bomchil 

sponsored a cocktail for all the 

attendees to continue the discussion.  

By Agustina Luc²a Tawil (Bomchil, 

Buenos Aires, Argentina)  

(agustina.tawil@bomchil.com ) 

*****  
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Non - Signatories in International 

Arbitration  

The #YoungITATalks India webinar on 

"Non - Signatories in International 

Arbitration," held virtually on June 17, 

2024, provided an insightful 

discussion on a critical and complex 

topic, offering a comparative analysis 

from three different jurisdictions: 

India, Singapore, and the United 

Kingdom. The panel of esteemed 

speakers included Ritin Rai  (Senior 

Advocate at the Supreme Court of 

India), Koh Swee Yen  (Senior Counsel 

and Partner at Wong Partnership in 

Singapore), and Baiju Vasani  (Barrister 

and arbitrator at Twenty Essex).  

Juhi Gupta and Shreya Jain, India Co -

Chairs of Young ITA and Principal 

Associates at Shardul Amarchand 

Mangaldas & Co, moderated the 

session. They began by welcoming 

participants and introducing the 

esteemed panelists. The session 

aimed to unpack both the theoretical 

concept and their practical 

application in relation to binding non

- signatories in international 

arbitration.  

To kick off the session, the panel 

briefly provided background on 

binding non - signatories to arbitration 

agreements in their respective 

jurisdictions. They highlighted 

various legal bases for binding non -

signatories, such as piercing the 

corporate veil, principles of agency, 

apparent authority, doctrines of 

estoppel, and considerations related 

to joint ventures and succession.  

A significant part of the discussion 

centered on the ògroup of companiesó 

doctrine, a controversial topic. 

According to the doctrine, an 
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arbitration agreement made by a 

company may legally bind non -

signatories within its group of 

companies. Mr. Rai explained that in 

India, the application of the group of 

companies doctrine has been upheld 

by the Indian Supreme Court in a 

recent decision, which ruled that non

- signatory group companies can be 

bound by an arbitration agreement if 

it can be shown that there was a 

mutual intention to bind both the 

signatories and the non - signatories.  

The approach taken by Indian courts 

leans towards being more pragmatic, 

aiming to avoid multiplicity of 

proceedings and fragmentation of 

disputes.  

However, the situation is different in 

the United Kingdom and Singapore. 

Ms. Koh Swee Yen and Mr. Vasani 

explained that both the United 

Kingdom and Singapore had rejected 

the application of the group of 

companies doctrine or a òsimilar 

single economic entityó doctrine to 

bind non - signatories to arbitration, 

as it contradicts the fundamental 

principles of consent and party 

autonomy, as well as the concept of 

an entity being a separate legal 

entity.  

The discussion then shifted from 

theoretical exploration to practical 

considerations, especially in 

situations where interim relief is 

sought from courts before an arbitral 

tribunal is constituted. A critical 

question arises about the appropriate 

forum ñarbitral tribunal or courts ñ

for deciding the binding of non -

signatories and at what stage this 

determination should be made. The 
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panel agreed that the principle of 

kompetenz - kompetenz should be 

adhered to, with courts in each 

jurisdiction typically deferring such 

matters to the tribunal once it is 

constituted.  

Another practical aspect discussed 

was the enforcement of arbitral 

awards against non - signatories who 

have never participated in the 

arbitration proceedings. Mr. Vasani 

highlighted that considering the very 

strict principles adopted by English 

courts regarding the group of 

companies doctrine, they will be 

reluctant to enforce an award against 

a non - signatory, especially when the 

non - signatory has never had a 

chance to present its case during the 

arbitration proceedings. In Singapore, 

Ms. Koh Swee Yen noted that 

Singapore Courts have dealt with a 

situation where there was an attempt 

to enforce awards against a group 

company using the single economic 

entity doctrine, but it was 

unsuccessful. Regarding the Indian 

position, the Indian Arbitration 

Act allows enforcement of awards 

against parties and òpersons claiming 

under them,ó which leaves scope for 

enforcement of awards against third 

parties. Indian courts have previously 

allowed enforcement of awards 

against third parties by determining 

the intent of the non - signatory to be 

bound by the arbitration agreement. 

Mr. Rai, however, cautioned that such 

an approach creates uncertainty for 

multinational corporations.  

The panel highlighted the significant 

implications for both transactional 

and dispute lawyers when drafting 

dispute resolution clauses, taking 

into account how different 

jurisdictions handle the binding of 

non - signatories to arbitration 

agreements. Mr. Vasani offered a 

practical tip for navigating complex 

transactions: he suggested that 
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corporate lawyers carefully choose 

the governing law of the arbitration 

agreement based on which party is 

likely to be involved in a dispute, in 

order to effectively protect their 

client's interests. For instance, 

selecting English law can provide 

certainty and protection by explicitly 

binding only the signatories to 

arbitration agreements and rejecting 

doctrines like the group of companies 

doctrine. Additionally, Mr. Vasani 

recommended that transactional 

lawyers clearly specify in contracts 

that the arbitration agreement applies 

only to the signatories and not to any 

related or group companies. This 

proactive approach is intended to 

prevent future disputes over the 

inclusion of non - signatories and 

make it difficult for tribunals or 

courts to disregard the parties' 

explicit intentions.  

The session concluded with a vote of 

thanks from Shreya Jain, who 

extended gratitude to the 

distinguished panelists for their 

insightful discussions and to the 

audience for their participation. The 

panelists examined the different 

approaches taken by courts in the UK, 

India, and Singapore and provided a 

comprehensive understanding of the 

intricacies surrounding arbitration 

and the binding of non - signatories, 

offering valuable insights and 

practical advice for legal 

professionals.  

By Prachi Gupta (Shardul Amarchand 

Mangaldas & Co., Mumbai)  

όprachi.gupta@amsshardul.com ύ 

*****  
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Global Supply Chains: Navigating 

Sanctions  

On April 19, 2024, #YoungITATalks 

Turkey, òGlobal Supply Chains: 

Navigating Sanctionsó was held. In the 

highly informative first session, Esen 

Irtem Karagºz (T¦PRAĶ, Istanbul) and 

Emre Alpman (TURKCELL, Istanbul) 

discussed sanctions from in - house 

counsel perspective. In the second 

session, Maria Fogdestam Agius 

(Westerberg & Partners, Stockholm), 

Robert Bradshaw (LALIVE, London) 

and Roman Zykov (Mansors, Moscow) 

shared their valuable insights on 

navigating sanctions and their effect 

on global supply chains.  

During the first session, the panelists 

explained the significant effects of 

sanctions imposed by third countries 

on business in Turkey, which is a non

- sanctioning country but does a lot of 

business with both sanctioned and 

sanctioning countries. As an example, 

it was pointed out that compliance 

with Swiss sanctions regulations 

is required, but sometimes not 

sufficient to conduct banking 

transactions with Swiss banks as they 

are very prudent taking part in any 

payment even regarding transactions 

allowed under general licenses. 

Similarly,  i t  was noted that 

contractual obligations arising from 

contracts, such as foreign law 

governed credit agreements and bond 

issuances that include Turkish parties 

and which stipulate compliance with 

EU, UK, or US sanctions regimes have 

a significantly restrictive impact on 

business life in Turkey.  

The speakers also highlighted that 

given the vague language of 

sanctions regulations and the very 

f ine l ine  be tween sanct ions 

optimization and sanctions violation, 

companies have to constantly seek 

the right balance between the two by 

inventing innovative solutions and 

mechanisms that do not amount to 

circumvention of sanctions. Finally, 

they discussed how they have 
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implemented sanctions compliance 

programs in their own companies to 

overcome all the difficulties posed by 

sanctions, how they train their 

employees to increase the i r 

awareness and create an accurate risk 

perception by on - site trainings and 

how they use digital, AI assisted 

solutions in many stages of their 

work including KYC procedures.  

 

The second session started with the 

introduction of the 4 general types of 

sanctions: asset freezes, import and 

export prohibitions and restrictions, 

prohibition on certain types of 

services such as brokering, financing, 

insurance etc. and transport 

sanctions. Subsequently, the ripple 

through effects of sanctions on 

supply chains were covered. Effects 

on currency, problems encountered 

when it is impossible to obtain a 

unique product subject to the import 

ban from other sources, blocking of 

transactions by the over - cautious and 

over - compliant actions of some 

actors, such as banks, partly due to 

t he  b l un tne ss  o f  s anc t i ons 

regulations, the deterrent effect of 

sanctions on commercial decisions 

due to the coerciveness of sanctions 

compliance, the disruption of the deal 

equilibrium due to factors such as 

sanctions - induced rise in energy 

costs were explained and exemplified 

among such effects. The speakers 

then outlined what needs to be done 

by a business to ensure that a deal or 

transaction is not subject to any 

sanction. In this context, they 

underlined the importance of staying 

informed and up - to - date on 

sanctions, reading the guidelines 
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Given the vague language 

of sanctions regulations 

and the very fine line 

b e t w e e n  s a n c t i o n s 

o p t i m i z a t i o n  a n d 

s an c t ions  v io l a t i on , 

companies have to 

constantly seek the right 

balance between the two.  

ò 

ó 
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issued by relevant authorities, 

understanding the scope of sanctions 

and their application to the relevant 

transaction, being mindful of the 

territorial nexus, doing sanction 

mapping exercises, education of 

employees, adopting rigorous due 

diligence procedures and being 

assisted by digital solutions etc.  

The speakers also addressed 

sanctions as a potential force majeure 

ground. In this respect, force majeure 

regime under the United Nations 

Convention on Contracts for the 

International Sale of Goods (CISG) was 

analyzed with its 5 main elements: 1) 

burden of proof of the impediment 

resting with the affected party relying 

on force majeure, 2) the affected 

party's onus of proving the 

unforeseeability of the impediment, 

3) impediment being beyond control 

of the affected party, 4) duty to 

overcome the impediment lying with 

the affected party, and 5) the affected 

partyõs duty to notify the counterparty 

of the impediment. All of these 

elements were then examined in a 

mock case in which a Russian seller 

of chemical products and a Dutch 

buyer sign a sales contract, the seller 

subsequently ships the products to 

the buyer, the buyer then becomes 

sanctioned and the seller therefore is 

prevented from paying the contract 

price. The CISG approach was 

compared to the force majeure 

regime under EU Regulation, where 

the party seeking performance 

(sanctioned party) must prove that 

there is no impediment, there is no 

need to prove the unforeseeability of 

the impediment, the control element 

is irrelevant, it is prohibited to evade 

sanctions in an attempt to overcome 

the impediment and there is no duty 

to notify the counterparty. Finally, the 

sanctions - related application of force 

majeure clauses and the duty to 

overcome the impediment in 

particular, was concretized by a UK 

Supreme Court Case example.  

By Zeynep NazlĒ TosyalĒ (Associate at 

Duranay Law, Istanbul)  

(zeynep.tosyali@duranay.av.tr ) 
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Intersection between the right to  

indigenous consultation and  

investment arbitration  

On July 9, 2024, the #YoungITATalks 

series continued in Mexico at the 

offices of Von Wobeser y Sierra. A 

panel of Gloria ąlvarez, Ricardo Mier 

y T®ran, and Carlos L·pez-C·rdova, 

moderated by Rodrigo Barradas, 

analyzed the intersection between the 

rights of indigenous communities and 

the protection of investments.  

Rodrigo Barradas (Von Wobeser y 

Sierra, Mexico ) introduced the debate, 

noting that the rights of indigenous 

peoples could be the next big issue in 

investment arbitration in the coming 

decade, especially in Latin American 

countries.  

Beginning the panel discussion, 

Carlos L·pez-C·rdova (Von Wobeser 

y Sierra, Mexico ) explained that the 

right to indigenous consultation is a 

òprotectionist guaranteeó of other 

rights rather than a right in itself. 

This consultation guarantee protects 

the territorial rights of indigenous 

people around the world, seeking to 

safeguard the relationship between 

an indigenous community and the 

environment in which they exist, and 

in particular, their relationship with 

their land that gives them their 

identity as a community and has 

relevant cultural significance, as part 

of their self - determination.  

He added that when a state 

implements an administrative action 

that may significantly impact an 

indigenous community, that state has 

the obligation to consult the 

i n d i g e n o u s  p e o p l e  i n  t h e 

understanding that such consultation 
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